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JUNE TERM, 1871. 





Ex Parte DAVID SCHENCK. 


“The act of 4th of April, 1871,.\declaring that no Attorney who has been 
duly licensed to practice law shall.be disbarred or deprived of his 
license and right to practice, except upon conviction for a criminal 
offence, or after confession in open Court, is constitutional. 

The aforesaid act does not take away any of the inherent rights which 
are absolutely essential in the administration of justice. 

Therefore, where a Judge, after the ratification of the aforesaid act, 
attempted to debar an Attorney from practicing his profession in his 
Judicial District, who had not theretofore been convicted of any 
criminal offence, or who had not confessed himself guilty thereof in 
open Court; Held, that such action was unauthorized, and in violation 
of law. 


Contempt ot Court by David Schenck, an Attorney of this 
State, adjudged by Logan, J., at Spring Term, 1871, of Gaston 
gas sua Court. 

n the first day of the Term of said Court, his Honor made 
the following order, and had the same entered on the Minute 
Docket ot said Court, to-wit. : 

“The Court being informed of a certain libellous publication 
directly tending to impair the respect due to the Hon. G. W. 
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Logan, Judge of the Superior Court of the Ninth Judicial Dis. 
trict of the State of North Carolina, and to the authority ot the 
Court, which appeared in the Daily Patriot, a newspaper pub- 
lished in the City of Washington, D. C., on the 25th ot April 
last, and is headed “ Letter from North Carolina, Photograph 
of a Radical Judge, Lincolnton, N. C., April 21st, 1871, Hon. 
Francis Blair,” &c., (a copy ot which is spread upon the 
records,) purporting to be signed by D. Schenck, an Attorney 
of said Court. 

It is therefore ordered by the Court that the said D. Schenck 
be disabled from hereafter appearing as an Attorney and Coun- 
sellor in said Court, unless he shall apply on Saturday, 13th 
May, imst., and show cause to the contrary. 

Itis further ordered, that a copy ot this order be served on 
e said 


the said D. Schenck immediately with a copy of the aforesaid 


letter.” 
The letter referred to in the foregoing order, as taken trom 


the records of said Court, is as follows: 


“LETTER FROM NORTH CAROLINA. 
“ PHOTOGRAPH OF A RapicaL JUDGE, 
“ Lincolnton, NV. C., April 21st 1871. 


“ Hon. Francis Bia: 

“ Dear Sir: I write to inform you that the communication 
read by Senator Nye on the 13th from Judge (?) Logan, isa 
base and unmitigated talsehood, made out of the whole cloth to 
bear upon the Ku Klux bill. I, with the whole bar, attended 
Cleaveland Court. On Monday there was a rumor that one 
Biggerstaff, a pliant tool of Logan’s, had been whipped by par- 
ties who retaliated upon him for shooting at his own brother, 
and endeavoring to assassinate him. There was no politics in 
it—purely a tamily feud; but Logan summoned 300 men, and 
had them armed and paraded around his house, and arrested 
some forty persons, not one of whom, as every one knows, had 


anything to do with it. : 
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“ At the same time he dispatched his man ‘Friday,’ one 
Carpenter, to report to Washington, and he remained at home 
and the report was circulated that he was afraid to leave home 
for Cleaveland Court. The citizens of Cleaveland at once held 
a public meeting, assuring him of protection, and sent their 
sheriff to escort him to Shelby. Mark his reply, ‘He was not 
at all afraid, but was staying to investigate the whipping, and 
that he would come when he got through.’ Thus leaving Court 
and people to lose time and money, while he was doing mag- 
istrate’s duty at home. 

“The Solicitor, a republican, strongly denounced him, and 
wrote him an urgent letter tocome. The very day that Senator 


_ Nye read Logan’s letter in the Senate, saying he, Logan, was 


atraid to come to Cleaveland, Logan came without eseort or 
molestation, and held court as peacefully, if not more peace- 
fully than ever one was held before. 

“This Zogan is an ignorant, vile, corrupt man, whom no one 
respects, and for whom the whole bar have a sovereign con- 
tempt. 

“ Yours truly and gratefully, 
“D. SCHENCK.” 

Upon the day mentioned for the return of said rule, and 
after service of notice thereot upon the said Attorney, he 
filed the following plea, veritied by affidavit. 

“Gaston County : 
“ In Superior Court, 
“In the matter of David Schenck. 

“ This respondent having been served, on the 8th inst., with a 
copy of an order rendered by the court on that day, (here re- 
citing the order mentioned heretofore,) now on this the 
13th day of May, in open Court appears, and for cause to the 
contrary shows: 

“Ist. That having been duly licensed to practice law as an 
Attorney of said Court, he has the lawful right to continue so 
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to practice in said Court without restraint or impediments, for 
that he has not been convicted, or in open Court confessed 
himself guilty ot any criminal offence, showing him unfit to be 
trusted in the discharge of the duties of his profession accor- 
ding to the provisions of the statute in such case made and pro- 
vided. 

“2nd. This respondent affirms that he has never been convic- 
ted, or 1n open Court confessed himself guilty of any criminal 
offence, showing him to be unfit to be trusted in the discharge 
of his profession, and therefore denies, that this Court has the 
power to lawfully make the order temporarily disabling him 
from practicing his profession, and further denies that it has 
any jurisdiction in the premises to continue and enforce it. 

“ Wherefore he insists that said order be discharged, and res- 
pondent be permitted to exercise his right as an Attorney and 
Counsellor, agreeable to the Constitution and the laws of the 
land. 

“ D. SCHENCK.” 

Upon the coming in of the foregoing plea, and after argu- 
ment of Counsel, his Honor was of opinion that no answer 
had been filed so as to entitle respondent to be heard upon the 
rule, and ordered that said rule be made absolute, from which 
ruling the respondent prayed an appeal to the Supreme Court, 
which was declined by the Court, upon the ground that re- 
spondent had failed to answer the rule as“required by the pro- 
visions of the statute of April 10th, 1869. 

At the present term of this Court respondent filed a Perr 
TION FoR A certiorari, which was granted, and made return- 
able on 19th June. 

The transcript having been returned to the effect above. 

Moore, with whom were Gatling, Wilson, Bragg & Strong, 
in behalf of respondent, argued as follows: 

1. Unless the letter was written for publication, the Judge 
could not notice it as a contempt of Court. For there can be 
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no contempt of Court it the act be not so intended, unless the 
act be a contempt per se. Thus, to say to an intimate friend 
confidentially that a certain Judge is a felon, is not a contempt 
of the Court in which that Judge presides, although the friend 
should publish it. So, if a writer intending his composition 
for an after age, should lose it, and, without his consent it 
should get into the press, he is not responsible for the’ effects of 
its publication, no more than if the composition should be swept 
away by a tornado and be tound and published in another 
kingdom. 2 Gr. Ev. sec. 414, 326. 

2. The Judge had before him no legal evidence of even the 
writing of the letter by the defendant, much less of its publica- 
tion by his consent. The printed name of the subscriber fur- 
nishes no evidence of the writer, unless it be shown that he has 
acquiesced in the charge of authorship. This may be done by 
showing that he has had notice of the publication, and has 
omitted, after opportunity to do so, to deny it. 2 Gr. Ev. see. 
416. 

3. But conceding the publication to have been intended, it 
is no contempt of Court, 'under our law, though it were so at 
common law, because our statutes expressly forbid the Courts 
so to treat it. 

To this it is replied on behalf of the Judge, that the statutes 
are unconstitutional—that the powers of courts over contempts 
are inherent, and that when the Courts exist by virtue of the 
Constitution, the inherent powers become constitutional pro- 
visions. 

We admit, that there is in all courts an inherent power to 
preserve order, while discharging their business. This power 
is incidental to the office, inseparably attached to it, and cannot 
be taken away by legislative authority while the Court exists 
by virtue of the Constitution. 

Every Judge invested with the power to hear and determine 
cases, must be endowed with all the powers, which, as Chief 
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Justice Nash says, “are necessary to the proper transaction of 
the business before him.” “If it were not in the power of the 
Court to punish individuals, who by noise or otherwise inter- 
rupt its proceedings, its business would be impeded, the majes- 
ty of the law defied and the Court ultimately brought into con- 
tempt.” 

Such powers as are clearly necessary for this purpose, are 
inherent. To deny them would annihilate Courts of justice, 
The judicial department exists by virtue of the Constitution, 
and stands upon the same base with the Legislative and Exe- 
eative. The legislative department has the same constitutional 
Power to destroy the judicial by the sword, as it has, by allow- 
ing a lawless mob to interrupt its officers in the discharge of 
their judicial functions. 

It may sometimes be difficult to determine precisely where 
the line shall be drawn between the znherent powers of a Court, 
and those which are subjects of legislative regulations. That 
the common law recognized many acts as contempts, which are 
the subjects of legislative control, is manifest from the wide 
distinction drawn between Judges of Superior, and Judges of 
inferior Courts, in respect to language deemed contempts of the 
former, but not of the latter, and in no respect disturbing the 
official proceedings of either. 

But the power of the legislature over contempts of Court, to 
the extent which Congress and this State have exercised it, 
must be conceded to be now settled too firmly to be upset. 
The Constitution of every State establishes the three great de- 
partments of government as independent of each other. Not 
one of these Constitutions expressly subjects the law regulating 
contempts of Court to the control of the legislature. They are 
all silent upon the subject. Yet the Legislature of every State 
has regulated contempts of Court, both in defining and punish- 
ing them, as this State and the United States have done; and 
the Constitutional power to do so has never been questioned. 
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A brief review of the legislation and decisions upon this sub- 
ject is offered to illustrate and sustain our position. 

(1.) The act of Congress of 24th September, 1789, ch. 20, 
establishing the Judicial Courts of the United States, provides 
by sec. 17, that the Courts thereby established shall have power 
“to punish by fine or imprisonment all contempts of authority 
in any cause before the same, and to make and establish all 
necessary rules for the orderly conducting business in the said 
Courts, provided such rules are not repugnant to the laws of 
the United States.” 

The Courts thus created existed as fully by virtue of the 3d 
article of the Constitution of the United States as if they had 
been named and created and their powers prescribed by that 
article. The powers over contempts, thus specially conferred, 
were declared by the Supreme Court of the United States (in 
U.S. v. Henderson and Goodwin, 7 Cr. 32-4,) to be neces- 
sary to the Court, and that they would have existed independ- 
ently of the act of Congress. 

It will be observed that none of the powers mentioned in 
the act, and by the Court declared to be necessary, extended 
to the case of a defamatory letter or speech about a Judge or 
Court, which did not disturb the order of the Court or obstruct 
it in the discharge of its business. The power as expressed 
was over “coatempts of authority,” and the usual and uni- 
versal punishment, fine or imprisonment (and not striking from 
the rolls) had ever been the only punishment in England, was 
prescribed by the act of Congress. 

(2.) In 1830 James H. Peck, a District Judge ot the United 
States, undertook to punish the writer (over the signature of 
“acitizen,”) of an article publishedin a newspaper, publicly 
calling attention to many supposed errors, as the writer alleged, 
in a judicial opinion of the Judge just before published by 
himself. The Judge, deeming the article disrespectful to him 
as a Judge, attached the editor of the paper to answer tur con- 
tempt of Court. In the course of examination before Court 
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Mr. Lawless, an [attorney, avowed himself the author, where- 
upon he was attached and sentenced to imprisonment and sus- 
pension from practice. Judge Peck was impeached for this 
betore the Senate of the United States, and was acquitted bya 
vote of 22 against 21. Whether the acquittal was on the 
ground that he had exercised only the powers belonging to the 
Court, @r because if he had transcended them he had done so 
without corrupt intent, does not appear. But in the course of: 
the debate such vast and undefined powers of construing acts 
into contempt of Court were claimed in his defence as inci- 
dental to judicial authority, unless expressly limited by law, 
that Congress deemed it an imperative duty to pass the law of 
2d March, 1831, entitled “An act declaratory of the law of 
contempts of Court.” 4 

The law was passed without dissent or further debate upon 
the subject, with an amendment defining and specifying the 
punishment as well as the acts of contempt. 

(3.) It enacts “that the power of the several Courts of the 
United States to issue attachments and inflict summary punish- 
ments for contempts ot Court shall not be construed to extend 
to any cases, except the misbehavior of any person or persons 
in the presence of the said Courts, or so near thereto as to ob- 
struct the administration of justice, the misbehavior of any ot 
the officers of the said Courts in their official transactions, and 
the disobedience or resistance by any officer of the said Court, 
party, juror, witness or any cther person or persons to any 
lawful writ, process, order, rule, decree or command of the said. 
Courts.” 

This law has existed unchanged for forty years, and for 
thirty-six years since the full and able judicial ccnstruction 
given to it in 1835, by Mr. Justice Baldwin, a very learned 
and distinguished Judge of the Supreme Court of the United 
States. It applies to the Supreme Court, as well as to the 
Circuit and District Courts of the United States; is cited as the 
law by Brightly in his digest of Federal Cases, and by Conk- 
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ling in his “treatise,” 16. Mr. Justice Baldwin, in ex parte 
Poulson, 15, Haz. Pa. Reg. 380, says, “ It is in the discretion 
of the legislative power to confer upon Courts a summary 
jurisdiction to protect their suitors, or itself, by summary pro- 
cess, or to deny it; it has been thought proper to do the latter, 
in language too plain to doubt of the meaning of the law, or if 
it could be doubted by any ordinary rule of construetion, the 
occasion and circumstances of its enactment would most effect- 
ually remove them.” 

“Tt would ill become any Court of the United States to 
make a struggle to retain any summary power, the exercise of 
which is manifestly contrary to the declared will of the legisla- 
tive power * * *. Neither is it proper to arraign the wis- 
dom or justice of a law to which aUourt is bound to submit, 
nor to make an effort to move in relation to a matter when 
there is an insuperable bar to any efficient action.” 

“The law prohibits the issuing of an attachment, except in 
certain cases, of which the present is not one; it would there- 
fore, be not only utterly useless, but place the court in a con- 
dition beneath contempt, to grant a rule to show cause why an 
attachment should not issue when an exhibition of the act of 
1831, would show most conclusive cause. The Court is dis- 
armed in relation to the press, it can neither protect itself or its 
suitors ; libels may be published upon either, without stint.” 

(4.) In 1846, ch. 62, (Rev. Code, ch. 34, sec. 117,) an act was 
passed by this State entitled “ An act concerning contempts of 
Court.” This act has <¢s history as well as that of Congress. 
It was written by the late Geo. E. Badger, and was introduced 
into the Legislature by the late Judge Gilliam. The language 
of this act is almost identical with that of Congress. That of 
this State underwent a slight change of expression when revised 
in 1854, but none in meaning or force of language. Under the 
act of Congress, there has been one judicial opinion uniformly 
acquiesced in. Under that of this State there has been one 
also, made in 1855. Weaver vs. Hamilton, 2 Jo. 348. In thie 
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ease the Court, composed of Wash, C. J., and Justices 
Pearson and Battle, through the Chiet Justice, says, “The doe- 
trine of contempts is regulated in this State by statute. Be 
fore the year 1846, they were undefined, and left very much to 
the discretion of the Court presiding.” 

“Under such circumstances, it is not at all to be wondered at 
that mafly acts were considered as contempt, and punished as 
such, which in the eyes of the public, were looked upon as harm- 
less in themselves, but as exhibiting an arbitrary spirit in ju- 
dicial offences.” 

“ The necessity of this power, however, is felt and acknowl- 
edged by every one who values the independence of the judi- 
ciary or its wholesome action. If it were not in the power of 
the Court to punish individuals who, by noise or otherwise, in- 
terrupt its proceedings, its business would be impeded—the 
majesty of the law defied, and the Court ultimately brought 
into contempt.” 

“Needful, then, as the power to punish for contempt is to ev- 
ery Court, it is proper and right that the Courts should have, 
as far as possible, some sure guide to regulate their course.” 

“ No well minded Judge desires to be burthened with dis- 
cretionary powers—at least no further than is necessary to the 
proper transaction of business betore him.” 

(5.) The act of Assembly of April 10, 1869, ch. 177, sec. 1, 
is, to all intents, the act of 1846, except by the addition in the 
former of sec. 7, relating to the publication of proceedings in 
Court. 

4. It is certain that Judge Logan, had he been a Justice of 
the Supreme Court of the United States, would have been dis- 
armed of all power to protect himself or the respect due to the 
authority of his Court from the effects of the alleged libel. 

It is contended, however, that ex parte Moore, 63 N. C. 
Rep. 397, overrules this interpretation. 

But it is insisted, on behalf of Mr. Schenck, that whatever 
of doubt might have existed upon the question, whether the 
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es act of 1869 excluded his case from contempt of Court, none 

0- can exist since the act of 4th April, 1871. 

Be This last act as to contempts of Court, 

to (1.) Expressly repeals every part of the common law which 
is not recognized in the provisions of the act of 1869 ; 

at (2.) Specifies and defines expressly or by reference to sec. 1 

ag of that act every act of contempt which a Court can lawfully 

n- notice ; 

u- (3.) Confines Courts to the punishments prescribed in sec. 2 
of the act of 1869, in an unmistakable manner ; 

1- (4.) Forbids expressly the disbar of an Attorney at Law, and 

i- depriving him of his license to practice, wntil after he may be 

of convicted of, or may confess in open Court, some criminal 

\- offence, shewing “him to be unfit to be trusted in the duties 
of his profession.” 

t 5. If there be any power in legislation over the doctrine of 


contempt we may now assume as certain, 
- (1.) That fora mere contempt of Court, which the Court 
, itself may find and declare, the only punishment is fine or 
imprisonment, or both. This is the law of Congress also ; 

(2.) That no attorney shall be disbarred, except for some 
) offence which he shall confess in open Court, or of which he 
shall be duly convicted according to course of law. The Court 
is forbidden to try the fact charged ; 

(3.) That the criminal offence thus ascertained shall be such 
an one as shall deprive him of a moral status, and “shall show 
him to be unfit to be trusted in the duties of his protession.” 

6, But if the foregoing objections to the sentence ot Judge 
Logan were all out of the way there still remains one which 
cannot be removed. He deprived Mr. Schenck of his privi- 
lege or office to practice law, without giving him a day in 
Court, contrary to natural justice and tke express inhibition of 
sec. 17, art. 1, of the State Constitution, that no person ought 
to be deprived of his freehold, liberties or privileges, but by the 
law of the land. This sacred principle of liberty, the birth- 
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right, alike, ot our English ancestors and ourselves, has been 
often proclaimed and enforced by the Courts of England, and 
by those of our own and sister States, as the great shield of 
treedom. 

“It isaprinciple never to be lost sight of, that no person 
should be deprived of his property or rights without notice 
and an opportunity of defending them. This right is guaran- 
teed by the Constitution. Hence it is that no Court will give 
judgment against any person, unless such person have an op- 
portunity of shewing cause against it. A judgment entered up 
otherwise would be a mere nullity.” Hamilton v. Adams, 2 
Murp. 161. 

“That is not a law of the land which deprives a citizen of his 
office without trial.” Hoke v. Henderson, 4 Dev. 1. 

“The Constitution and laws of the country guarantee the 
right that no freeman shall be divested of a right by the judg- 
ment of a Court, unless he shall have been made a party to the 
proceeding in which the judgment shall be obtained.” Arm- 
strong v. Harsha, 1 Dev. 87. 

“Tt would violate one of the first principles of justice secured 
to us by the 10th (now 17th) section of our Bill of Rights, that 
any man should be condemned, in his person or property, 
without a hearing or an opportunity to be heard.”  Ofey v. 
Rogers, 4 Ired. 534. 

Before an Attorney can be struck from the rolls of Court 
“he must have notice of the charges against him, and an op- 
portunity to make his defence.” 1 Cal. Rep. 188, ex parte 
Bradley, 7 Wall. 364. Jn re Pollard, 2 Eng. Priv. Coun. 
cases 106, (1868.) 

Lord Coke, in Baggs’ case, 11 Rep. 93, says, that ifa citizen 
be removed from his office “ without hearing him answer to 
what was objected, or that he was not reasonably warned, such 
removal is void and shall not bind the party, and such removal 
is against justice and right” “because he who decides a case 
without hearing both parties, though his decision may be just, 
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és himself unjust.” 1 Bl. Com. 282. “ Attorneys and Coun- 
sellors hold their office during good behavior, and can only be 
deprived of it tor misconduct ascertained and declared by the 
judgment of the Court after opportunity to be heard has been 
afforded.” Ex parte Garland, 4 Wall. 333. 

7. The sentence expelling Mr. Schenck from the bar is that 
pronounced when the Judge first took action upon the subject ; 
it is still in force, and is the only one ever passed. His subse- 
quent proceeding, atter notification to Mr. Schenck, was no re- 
vocation of the illegal sentence, but merely an affirmation that 
he would not disturb it. It stands now by virtue ot its first 
entry, and therefore is void. 

8. The letter of Mr. Schenck, thongh harsh and passionate, 
and manifesting a want of respect for Judge Logan, does not 
authorize a deprivation of his license as Attorney, even if the 
acts of 1869 and 1871 were silent on the question. By the 
rules of the common law there must be clear evidence of a want 
of moral status in the accused. Hx parte Brounsall, 2 Com. 
489. Baggs’ case, ante Ex parte Brandley, 7 Wall. 364, 1 ch. 
Cr. Law 660. 1 Tidd. 89. The King vs. Southerton, 6 East. 
143. Jerome's case, Cr. ch. 74. Ex parte Stokes, 28 E. C. L. 
Rep. 303, and notes (ed. of 1856.) Jn re Wallace, 1 Eng. 
Priv. Com. cases 283. Ex parte Burr, 9 Wheat, 529. 

9. In our view of the case, the Judge violated the Consti- 
tution and laws in the following particulars : 

(1.) He assumed without any proof by affidavit or otherwise, 
that Mr. Schenck was the writer of the letter, contrary to the 
rule in 4 Bl. Com. 286, and uniformly recognized. Zr parte 
Burr, ante. In re Judson, 3 Bl. C. C. 148; 3 Atk. 219; 2 
Str. 1068 ; 28 E. O. L. Rep. 154. 

(2.) He assumed that it was written for publication, without 
any evidenee to that effect. 

(3.) He punished before trial or opportunity to be heard. 

(4.) He punished for an assumed contempt of Court with a 
punishment not allowed tor contempts, contrary to the Acts ot 
















IN THE SUPREME COURT. 





——— 


Ez Parte Davin ScHENCK. 





a. 


1869 and 1871, and equally forbidden by the common law, 
Ex parte Bradley, ante. In re Wallace. 1 Priv. Com. cases 
ante. 

(5.)He punished an act which was not the subject of punish- 
ment by him. a“ 

(6.) He imposed punishment upon Mr. Schenck without any 
conviction in due course of law, or confession by him in open 
Court, contrary to the plain letter and the manifest meaning 
of the act of April, 1871. 


Phillips & Merrimon, Blackmer and McCorkle, contra. 


Dick, J. In the matter of David Schenck. Courts of justice 
are established by the Constitution, and are invested with cer- 
tain inherent powers, which are essential to thea.’ existence, 
and of which they connot be deprived by the Legislature. 

Their province is to construe existing laws and to administer 
justice, and they must necessarily have the power by summary 
remedies to preserve order during their sessions, control the 
action of their officers, and enforce their mandates and decrees. 

If the Courts could be deprived by the Legislature of these 
powers, which are essential in the direct administration of jus- 
tice, they would be destroyed for all efficient and useful pur- 
poses. 

The Government is composed of three. co-ordinate branches, 
and the Constitution wisely declares that, “The Legislative, 
Executive, and Supreme judicial powers of the government, 
ought to be forever separate and distinct from .each other. 
The Constitution is the fundamental law of the State, and con- 
tains the principles on which the government is founded. It 
regulates the division of the sovereign powers, between the co- 
erdinate departments, and directs the manner in which they 
are to be exercised. Each department has appropriate func- 
tions; and each is in some degree, a check upon the others, so 
as to prevent hasty and improvident action. 
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If either department encroaches upon the inherent rights ot 
the others, this wise equilibrium of power will be disturbed and 
the several departments cannot operate together in harmony, 
and thus accomplish the objects of good government. 

The Le~clature as the law-making power, may within con- 
stitutional limits, prescribe rules by which the authority of the 
judiciary is to be exercised. The Judiciary cannot pass upon 
the wisdom and policy of particular legislation ; but they can 
declare an act of the Legislature to be unconstitutional. This 
power ought to be exercised with great caution, and in no case 
unless there is a, plain violation of the fundamental laws of the 
State. To preserve harmony in the government, each depart- 
ment, while it is jealous of its own rights, ought to keep as far 
as possible in its own appropriate sphere. The common law 
power ofthe Courts upon the subject of contempts, has been 
restricted in this State by statute. Rev. Code, ch. 34, sec. 117. 
Acts of 1868-9, ch. 177. The whole subject has recently been 
elaborately considered by this Court, and needs no further dis- 
cussion. Moore, ex perte, 68, N.C. R., 397. Biggs, ex parte. 
64 N. ©. R. 202. 

Since the discussion ot these cases the Legislature has seen 
proper to impose other restrictions upon the discretion and 
power of the Courts, by the Acts, ratified the 4th day of April, 
1871. The necessity and propriety of such acts may well be 
questioned, as unduly restricting the powers of the Courts for 
the efficient administration of justice. There were already 
sufficient safeguards against “judicial tyranny.” A person 
under process of contempt, for an offence committed in the 
presence of the Court, or which tended to obstruct the ad 
ministration of justice, was entitled to have the particulars of 
the offence spread upon the records of the Court. 

If the offence alleged occurred out of the presence of the 
Court, and consisted of an act or statement, which the Judge 
regarded as libelous, and done with the intention of bringing 
the Court into contempt, the respondent might “ try himself” 
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upon his own affidavit ; or he might join issue as to the facts, 
and justify by showing the truth of the allegations, which the 
Court regarded as libelous, and for which he was held in con- 
tempt. Ifa Judge refused to perform his duty, or acted in 
defiance of established facts, he would not only meet the indig- 
nant condemnation of public opinion, but he would be an- 
swerable at the bar of the High Court ot Impeachment. The 
recent act above referred to, does not take away any ot the 
inherent powers of the Courts, which are absolutely essential 
in the administration of justice, and is not such an encroach- 
ment npon the rights of the judicial department of the gov- 
ernment as to warrant us in declaring it to be unconstitutional 
and void. 

It is a law of the land and ought to be observed. It is un-- 
necessary for us to pass upon the facts involved in this matter. 

The plea of the respondent was sufficient in law, and his 
Honor ought to have discharged the rule. 

There was error. 


Per Curio. Order reversed and rule discharged. 
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STATE o. SAMUEL A. SMITH. 


1, Special Courts for cities and towns are not put by the Constitution 
upon the same footing as the Court for the trial of impeachments, the 
Supreme Court, the Superior Courts and Courts of Justice of the Peace. 

2. These latter Courts are established by the Constitution, and owe their 
existence to that instrument alone, and are in no wise dependent upon 
an act of the Legislature. 

3. Special Courts for cities and towns are creatures of the legislative will 
and discretion, and owe their origin to the expression of such legisla- 
tive will and discretion by constitutional permission. 

4, Such discretion is not exhausted by an. act erecting such Courts, but 
may be directed as well to their abolition. 

%. The Judge of such a Court has not a “vested mght” in his office 
within the meaning of the Constitution, as that principle only applies 
where the office remains. 

6. The act of March 30, 1871, (act 1870-71. ch. 160,) had the effect to 
abolish the office of Judge of tle Special Court for the city of Wil- 
mington. The cases of Hoke v. Henderson, 4 Dev. 1, and Cotton v. 
Elis, 7 Jones 345, cited and approved, and distinguished from this case. 


This was an appeal from the judgment of Hon. Hdward 
Cantwell, professing to act therein as Judge of a Special Court 
for the city ot Wilmington. 

The detendant was tried by Edward Cantwell on the 12th 
day.ot June, 1871, on the charge of assault and battery, Mr 
Cantwell claiming to have the right to try him by virtue of 
of his office of Judge tor the Special Court for the city of Wil- 
mington. The transcript showed that the defendant by plea 
denied the jurisdiction and existence of said Court, and the 
office and power of Mr. Cantwell as asserted, but his plea was 
overruled, and after hearing evidence, he was found guilty of 
the charge and fined the sum of one dollar. 

From this judgment the defendant appealed to this Court, 
‘and the only question presented for the consideration of this 
Court, was, whether the Legislature possessed the power 
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to abolish the Special Court for the city of Wilmington, and 
the office of Judge of said Court, which had been established 
by the act of February 3d, 1870, which it had professed to do 
by the Act of 3d March, 1871. 


Attorney General, for the State. 
No counsel for defendant. 


Pearson, C.J. This case was filed after State v. Walker liad 
been decided. In that case a preliminary point excluded a decis- 
ion of the question, whether the General Assembly, in 1870, had 
power to abolish the Special Court established in the city of Wil- 
mington by the Act of 1868. In this case, a determination of 
the question becomes necessary for the purpose of this decision ; 
and we must decide it in a collateral way, although it would 
have been more in accord with the course of the Court, to have 
had it presented directly, in a proceeding in the name of the 
Attorney General, in the nature of a guo warranto against his 
Honor Judge Cantwell, for usurping functions as Judge of a 
Special Court of the city of Wilmington, after the Act 30th 
March, 1871. 

It is not true, as assumed by the learned argument of Judge 
Cantwell, that Special Courts in cities and towns are put by 
the Constitution on the same footing as the Court for the trial 
of impeachments, the Supreme Court, the Superior Courts and 
Courts of Justice of the Peace. The fallacy of his reasoning 
and his wrong conclusions grow out of this erroneous assump- 
tion. These judicial tribunals are established by the Constitu- 
tion, owe their existence to that instrument alone, are in no 
wise dependent upon an act of the General Assembly, whereas 
in respect to Special Courts, the Constitution simply provides 
that the General Assembly shall establish such Courts in cities 
and towns, “where the same may be necessary,” leaving it for 
the General Assembly in its wisdom to decide upon the exis- 
tence of the necessity both in regard to term and plan. Soa 
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Special Court cannot be established in a city or town, without 
an act of the General Assembly, deciding upon the necessity 
for its establishment ; and as a thing of course, one session of 
the General Assembly has power to repeal an act passed at a 
former session. The General Assembly, at its session in 1868, 
was of opinion, that a Special Court was necessary in the city 
of Wilmington. If, at the session in 1871, in its judgment, such 
necessity no longer existed, the power to abolish the Court and 
repeal the act of 1868, seems to us to be too clear for discus- 
sion. The question then is narrowed to a consideration of the 
legal effect of the repeal of the statute by which the Court was 
established. If the effect be to abolish the Court, the incident- 
al effect must be, that the incumbent of the office can no longer 
discharge the duties of a Judge, for there can be no officer 
where there is no office. 

It is said a thing which has been done under a statute, can- 
not be undone by its repeal, and as a Judge of the Special 
Court in Wilmington, had been inducted into office before the 
repeal of the statute, he has a “ vested right” to continue in 
the office, until the term prescribed sball expire, whatever 
effect the repeal of the statute may have upon the future. 

For this position Cotton v. Ellis, 7 Jones 345, is relied on. 
The office of Adjutant General was created by an act of Con- 
gress in pursuance of the Constitution of the United States, but 
the appointment of the officer is reserved to the State. The 
General Assembly in 1856, conferred the power of appointing 
an Adjutant General, to continue in office for three years, upon 
the Governor. Cotton was appointed under this act. In 1858, 
the act of 1856, was repealed. It is held that Cotton was en- 
titled to fill the office until the term of three years expired, on 
the ground, that as the office was not abolished, he hada 
“vested right,” “a property in the office,” which could not be 
disturbed as long as the office existed, according to the doctrine 
settled by Hoke v. Henderson, 4 Dev. 1. 

In both of these cases the office continued to exist and the 
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question involved simply the power of a motion from the 
officer. But in the case now betore us—the office is abolished. 

This point makes a most material difference for Cotton y. 
Ellis, and Hoke v. Henderson, can only be applicable, upen the 
idea, that to save the right of the incumbent the office should 
be continued after it has been abolished, whereas it is settled, 
that the incumbent goes out with the office, and all offices are 
accepted with the implied condition, that the term of the in- 
cumbent is to end should the office be abolished, so as not to 
cramp Legislative discretion in regard to the continuation of 
public offices. In short the whole question depends upon the 
power of the General Assembly to abolish the office of Special 
Court in the city of Wilmington, either directly, or by repeal- 
ing the act creating it. This has been already disposed of. 

There is error. This opinion will be certified, to the end 
that the defendant may be discharged. 


Per Curiam. Reversed. 








R. B. BLAND, Adm’r. of T. J. BLAND o. THOMAS D. WARREN 
and wife E. A. WARREN. 


It is not competent to introduce as evidence the entries made by a 
decedent, containing accounts against third persons in his own favor. 
Entries made by Merchants’ Clerks, and other persons acting as agents 
and servants in their usual course of business, who are dead, are com- 
petent evidence of the statements they contain. 

Under the Rev. Code, chapter 15, known as the book debt act, it is admis- 
sible, to the amount of sixty dollars, to offer the book accounts of a 
decedent, containing charges against third persons, and made by him. 


Crvit Action, tried before Pool J. at Spring Term, 1871, of 
Chowan Court. 
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The plaintiff in his complaints alleged that the defendants 
were indebted to his intestate for goods sold and delivered, 
money advanced, and labor performed, as shown by the books 
of plaintiff's intestate, and from entries made by said intestate. 
The defendants in their answer denied the allegation of the 
complaint. 

For the purpose of proving the allegations of the complaint, 
the plaintiff introduced the son of the intestate, who testified 
that about the time the alleged account was contracted, that 
his father and the defendants had large business transactions. 
That the intestate in his usual course of business with the de- 
fendants, and other persons, kept his accounts in a certain book 
in his own hand writing, and that he (the witness) knew the 
hand-writing of his father. 

The plaintiff proposed to prove by said witness, that the 
entries in said book, were in the hand-writing of the intestate ; 
that it was kept by the intestate, and contained the accounts 
of his business transactions; that it was found amongst the 
valuable effects of the deceased, and was delivered by the wit- 
ness to the plaintiff. This evidence was rejected by his Honor, 
to which plaintiff excepted, and submitted to a nonsuit. Rule, 
&c. Judgment and appeal. , 


John A. Moore, for appellant. 
No Counsel, for appellee, 


Boypen, J. It is a general rule of law, that a party cannot 
make evidence for himself, and that a party cannot introduce 
his own declarations, oral or written, as evidence in his own 
behalf. It is true that an entry of a credit upon a bond, before 
the presumption of payment has arisen, in the hand-writing of 
the obligee, is evidence to rebut the presumption ot payment ; 
but this is for the reason that at the time of the entry, it was 
against the interest of the obligee to make it, as it lessened the 
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mount recoverable upon the bond. Walliams v. Alexander, 
€ Jones, 137. 

It follows, that there was no error in rejecting the evidence 
in this case. 

By the book-debt law, such evidence is made admissible, to 
the amount of sixty dollars, but this was in derogation of the 
¢ommon law. 

It is true, that when entries have been made, in the usual 
course of business, by merchants’ clerks, and such clerks are 
dead, these entries thus made are admissible as evidence; but 
‘we know of no case where such entries have been held admis- 
sible when in the hand-writing of the party himself. In the 
ease of the Bank of the State of North Carolina v. Clarke et. 
al., 1 Hawks 36, the Court held the books of the Bank inad- 
missible in favor of the Bank. 


Per Curiam. Judgment affirmed. 








R. P. ROSEMAN & wife ANN L. 0 JACOB PLESS, Administrator of 
‘ P. I. SHAVER. 


An Administrator is guilty of gross laches, who sells property on a credit, 
and takes no other security than the bond of the purchaser. 


Action of debt tried betore Cloud, Judge, at Spring Term, 
1871, of Rowan Superior Court. 

The facts of the case sufficiently appear in the opinion of the 
Court. 


Blackmer & McCorkle, for plaintiff. 
Baily, for defendant. 
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Reapg, J. There was but one exception ruled against the de- 
fendant, that in regard to the sale of the slave, and upon the 
ruling, the case is before the Court. 

The defendant, as administrator, sold a slave of the estate in 
May, 1863, and took a bond for the price without surety. The 
purchaser of the slave became insolvent, and the debt was lost. 

In taking the account the administrator was charged with 
the amount, and he excepted. We think he was properly 
charged. It is gross negligence in an administrator to sell 
property on a credit, and take no security other than a bond of 
the purchaser. 

If anything could save the administrator from blame, it would 
be to prove that the purchaser was entirely solvent ; but thatis 
not shown in this case. While the general rule is as stated, it is 
insisted that the peculiar circumstances of this case ought to re- 
lieve the administrator. The slave was sold to the widow of 
the intestate, and but for the result of the war, which the ad- 
ministrator could not foresee, the estate would have paid all the 
debts, and the widow entitled to a distributive share, how much 
does not appear. Slavery was in jeopardy by the war, and was 
abolished by the result. It the slave had not been sold he 
would have been lost to the estate; if he had sold the slave for 
cash, it would have been Confederate money, and would have 
been lost. These peculiar circumstances strongly inclined me 
to relieve the administrator, but the other Justices are unani- 
mous, and I yield to the application of the general rule to this 
case. 

There is no error. 


Perr Curiam. Judgment affirmed. 


Norr.—Justice Boyden having been vf counsel, did not sit 
in this case. 
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SCOTT »o. WILKIE. 


A. brings an action of replevin for the recovery of an Ox; during the 
pendency of the suit he is adjudged a bankrupt upon his own petition, 
and the Ox is allotted to him as a part of his exemptions under the 
bankrupt law: Held, that the legal title to the Ox remained in A,.and 
that it had never vested in the assiGNEE. 


This was an action of Replevin, brought under the old sys- 
tem, tried upon a case argued before Clarke, J., at Spring 
Term, 1871, of Jones Superior Court. 

After suit was brought, the plaintiff on his own petition was 
adjudged a bankrupt, and the?assignee in bankruptcy set apart 
to plaintiff, among the articles of property exempted, the ani- 
mal in question. Upon this state of facts, defendant’s counsel 
moved to non-suit the plaintiff, which motion was refused, and 
upon the facts agreed, the Court rendered judgment against the 
defendant. Appeal. 


Green and Hubbard, for plaintiff. 
J. H. Haughton, for defendant. 


A decree of Bankruptcy divests a bankrupt of all his property 
and rights of property, except articles exempt, and declares all 
suits pending to which he is party, shall be prosecuted or de- 
fended by the assignee, consequently assignee must be party 
to the litigation pending in favor ot or against the bankrupt, or 
it cannot progress to a trial. Lucy v. Jockett, 11 Ala. Rep. 
1002. 

It is competent for the defendant to plead in law to an ac- 
tion by the bankrupt himself, the decree deciding the plaintiff 
a bankrupt. The effect of this plea may be avoided by the as- 
signee making himself a party, but it he demurs and his de- 
murrer is overruled and he does not plead further, judgment 
















ao @ 


in, A 


earl Oe”—COrFl—C(C(<C HOC 











JUNE TERM, 1871. 





Scorr cv. WILKIE. 





will be rendered for the defendant. Jb. Brown on actions, 
220. 

After a person has been declared a bankrupt, and his goods 
passed to his assignee, he has no right of property or possession 
in the goods. Redmon v Gould, 7 Blackford Rep. 361. 

Boypen, J. There is no error. Section 149, the Bankrupt 
Law provides, “that as soon as the assignee is appointed and 
qualified, the Judge, or where there is no opposing interest, 
the Register, shall by an, instrument under his hand, assign 
and convey to the assignee, all the estate real and personal of 
the Bankrupt, &c., and thereupon by operation by law, the title 
to all such property and estate, both real and personal, shall 
vest in the assignee, &c., Provided however: that there shall 
be excepted from the operation ot the provisions of this section, 
the necessary household and kitchen furniture, and such other 
articles and necessaries of such Bankrupt as the said assignee 
shall designate, and set apart, &c.” 

The animal in controversy, was thus designated and set 
apart, by the assignee, as excepted from the operation of that 
part of section 14th, which declares: “that the assignment 
shall by operation of laws, vest in the assignee, all the property 
both real and personal of the Bankrupt.” 

This same 14th section of the Bankrupt law, especially pro- 
vides: “that the toregoing exception shall operate as a limita- 
tion, upon the conveyance of the property ot the Bankrupt to 
his assignees; and in no case shall the property hereby excepted 
pass to the assignees, or the title of the Bankrupt thereto, be 
impaired or affected by any of the provisions of this act.” So 
that it is clear that the title of the animal in dispute, did not pase 
to the late assignee, but continued in the Bankrupt, unimpaired 
and unaffected by his being adjudicated a Bankrupt. 

This case will be certified. 


Per Curiam. Judgment affirmed. 
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WILLIAM VAUGHN ». W. J. DELOATCH, Adm’r of SIMON T. BUIE, 
dec’d, and E. A. MARTIN, Adm’r. of JAMES H. BUIE, dec’d. 


Real estate is not assets for the payment of the debts of decedent before 
the same has been sold, and the proceeds received by the administrator, 
Fike v. Green, 64 N. C. 665, cited and approved. 

Whether an Administrator can be sued on his bond where he has been 
guilty of negligence in not applying for and obtaining an order to sell 
the real estate of his intestate: Quere? 


This was an action of debt brought under the old system, 
and tried before Pool, J., at Spring Term, 1871, of Hzrtrorp 
Superior Court. 

The plaintiff declared on a single bill, the execution of which 
was admitted ; the defendants relied upon the pleas, of fully 
administered and no assets. 

Upon the trial of these issues the plaintiff offered to show, 
that at the time of the death of James Buie (the intestate of 
the detendant, E. A. Martin,) he was seized and possessed of 
certain real estate which the defendant Martin neglected to 
sell and convert into assets. The defendant objected to this 
evidence, upon the ground that in this action he was not 
chargeable with the value of the real estate as assets. His 
Honor overruled the objection and admitted the evidence. 
Verdict for plaintiff. Rule, &c. Judgment and appeal. 


Barnes and R. B. Peebles, for appellant. 
Smith, for appellee. 


Reapg, J. The only question is, whether real estate is 
assets to pay debts before the same has been sold, and the pro- 
ceeds received by the administrator ? 

Recent decisions settle the question in the negative. 64 N. 
C. R., Fike v. Green, and the cases there cited. 
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It. may be, that in a case of negligence the administrator 
, would be liable on his bond for not obtaining license and sel- 
ling; but that is not before us. 
There is error. 


Per Curiam. Venire de novo. 








) TOWN OF EDENTON v. JACOB WOOL and GEORGE CRAWLIN. 


. The Legislature cannot confer on the Mayor of a town the judicial powers 
: of a Justice of the Peace in civil actions. Article 4, section 33, con- 
fers exclusive original jurisdiction on Justices of the Peace wherever 
the sum demanded does not exceed two hundred dollars. 
The State Constitution requires that Justices of the Peace shall be elected 
by townships, whilst Mayors are elected only by towns and cities. 
Wilmington v. Davis, 63 N. C, 582, cited and approved. 


This was an appeal from an alleged judgment rendered by 
the Mayor of Edenton against the defendants for a violation of 
a town ordinance, and known as Ordinance No. X VI—in which 
it is declared that “no bar room or house where liquors are sold 
shall be opened on the Sabbath,” &c. The defendants were fined 
twenty-five dollars and costs, and the said appeal was tried 
before Pool, J., at Spring Term, 1871, of Caowan Superior 
Court, 

The defendants moved to dismiss the action, because, amongst 
other grounds, that the Mayor of Edenton had no jurisdiction 
over the subject matter. 





Smith, tor defendants, cited Wilmington v. Davis, 63 N. 
CQ. 582. 
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Ropman, J. The town of Edenton was originally incorpora- 
ted many years ago. At the session of 1869-70, (Private 
Acts ch. 123, p. 232,) the Legislature re-incorporated it, and 
attempted to give to the Mayor of the town, the jurisdiction of 
a Justice of the Peace. 

This is an action for a penalty for breach of a town ordi- 
nance ; and is technically, a civil action arising out of acon- 
tract. 

The question presented is, whether the Legislature could 
constitutionally confer on an officer elected by the voters of a 
town, but not of a township, the judicial powers of a Justice of 
the Peace in such an action ? 

We think the principles on which the case of Wilmingtony. 
Davis 63, NV. C. 582, was decided, must control our decision. 
It would probably be convenient to the inhabitants of towns 
for their chief officer to have such powers. 

The generality ot the question presented, has induced us to 
re-consider with care the reasoning pursued in that case. We 
have not been able to see how any other decision could be re- 
conciled with the provisions of the Constitution. That instru- 
ment, (Art. IV. s. 33,) enacts: “The several Justices of the 
Peace, shall have exclusive original jurisdiction, under such 
regulations as the General Assembly shall prescribe, of all civil 
actions founded on contract, wherein the sum demanded shall 
not exceed two hundred dollars, &c.” 

Under this positive grant of exclusive original jurisdiction 
to Justices of the Peace, we do not see how the Legislature 
can give a concurrent jurisdiction to any officer, other than a 
Justice of the Peace. 

It seems clear also, that merely calling the chief officer of a 
town a Justice of the Peace, or conferring on him the func- 
tions of one, cannot make him one in the sense of the Consti- 
tution. By Art. VII. s. 5, a Justice of the Peace can only be 
a person elected to that office by the qualified voters of a town- 
ship. It is not alleged that the town of Edenton constitutes a 
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township by itself; it is part of a township; and the Mayor is 
elected not by the township, but by the town alone. The 
duties of a Justice must extend over a whole township, and it 
is inconsistent with the spirit as with the letter of the Consti- 
tution, that he should be elected by the voters within any limi- 
ted part of it. We think the plea to the jurisdiction must be 
sustained. 

Our opinion on this point renders it unnecessary to consider 
the other points made by the detendant. 

Whether the Legislature, if so disposed, could obviate any 
supposed inconveniences of this limitation of its power, by 
making any particular city or town, in which it was thought 
desirable to vest the chiet officer with the functions of a Justice, 
& township by itself, and by then giving him those functions ; 
or, by making the chief officer of any city or town elective as 
a Justice, by the voters of the whole township ; or, by making 
the chief officer of any city or town a Special Court, with 
power to try misdemeanors, under s. 19, of Art. IV., is en- 
tirely for its consideration, and we could net venture to offer 
even a suggestion. 


Per Ovriam. Judgment affirmed. 
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ABRAM RIDDICK »v. WM. A. MOORE. 


A, domiciled in Virginia, dies, leaving a note on a resident of this State; 
_ his administrator, being duly qualified in Virginia, sends said note to 
an attorney in this State, with instructions to collect, compromise, or 
sell the same, as he may deem advisable: Held, that a transfer of said 
note by an Administrator passed the legal title thereto to the purchaser, | 
Although A.’s Administrator appointed in Virginia could not have main- | 
tained a suit in his name in this State against the payee of the note, 
yet for all purposes in pais, he was as much the owner of the note as he 
was of any personal property which he took into his possession in Vir- 
ginia, and brought to this State and sold. 

Where the defendant purchased a note on the plaintiff during the week 

‘of the trial term of the cause, he is not entitled to have his demand : 
applied in satisfaction of the plaintiff's claim. Such a case is not em- ) 
braced by the second clause of sec. 101, C. C. P., because it was not 
“existing at the commencement of the action ;” nor by the first clause 
of said section, as it is not “connected with the subject of the action.” 
Neither has the defendant any right to an equitable set-off upon the 
mere ground of the insolvency of the plaintiff. 

To authorize an equitable set off some equitable grounds must be shown 
by the defendant why he should be protected against his adversary’s 
demand. The mere existence of cross demands, or the insolvency of 
the plaintiff, is not sufficient. 


Thiswas a civil action tried before Pool, J., at Spring Term, 
1871, of Hertrorp Superior Court. : 
The plaintiff declared upon a simple bond which defendant | 
owed him. 
The defendant answered that he had paid off and discharged 
said bond. { 
At the trial Term, the defendant, by leave of the Court, filed ( 
a supplemental answer in which he alleged that the plaintiff 1 
and another person, gave their single bond to one Robt. J. 
Barnes, Guardian of Miss P. J. Worrell, for $268.71, due and ' 
payable 1st day of February, 1860. 
That said Barnes died intestate, domiciled in Southampton 
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* County, Va., and one Worrell was duly appointed his adminis- 
trator in said county by the proper Court, who entered upon 
the duties of his office, and is still administrator. 

That since the last Term of this Court, the administrator of 
said Barnes had through his Attorney in this State, transferred 
to the defendant for value, the said bond by endorsement, and 
that said Attorney had full power and authority to sell and dis- 
pose of said bond. 

That the plaintiff was insolvent, and that defendant’s claim 
was for a sum greater than that of the plaintiffs against him. 

That defendant was without remedy, and would lose his said 
debt unless he could extinquish the debt of plaintiff against the 
defendant, with the claim which detendant had purchased from 
the administrator Barnes. 

The facts were that during the week, when the said supple- 
mental answer was filed and this cause tried, the defendant 
bought ot the administrator ot Robt. J. Barnes, who was duly 
appointed as such in Southampton County, Va., a bond exe- 
cuted by one Jenkins as principal, and th® plaintiff as secu- 
rity. This bond was in the possession of Barnes at his death 
in Virginia, and passed into the hands of his administrator, and 
was by him placed in the hands of an Attorney in this State to 
collect, compromise, or do the best he could with the bond. 
The said Attorney sold said bond to defendant for thirty cents 
in the dollar; and upon the trial swore that he had full au- 
thority to sell said bond. 

No administration on Barnes’ estate had been granted in this 
State. It was admitted that the plaintiff was insolvent, and 
that defendant’s demand was for a sum greater than the amount 
of plaintiff's demand against defendant. The defendant asked 
for judgment against plaintiff for the excess. 

His Honor being of opinion that the defence to said action 
was insufficient, gave judgment for the plaintiff, to which de- 
fendant excepted and appealed to the Supreme Court. 
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W. WV. H. Smith, for plaintiff. 
D. A. Barnes & John A. Moore, for defendant. 


Pearson, C.J. I. The objection that the legal title to the 
demand which the defendant seeks to set up, did not vest in 
him by the assignment, is not tenable. Barnes was domiciled 
in Virginia, and had the note in his possession at the time of 
hisdeath. It passed to Worrell the administrator in that State, 
and he had clearly the right to receive the money upon it, or to 
make an assignment of it. The place where he received the 
money, or assigned the note can make no difference, for the 
fact of his being administrator gave him the authority to do 
these acts anywhere. 

It is true, that an action in this State upon the note could 
only be maintained in the name of an administrator appointed 
here ; tor the reason that the plaintiff is required to make pro- 
fert of his letter of administration. And our Courts do not for 
that purpose, recognize letters granted in another State; but 
for all purposes %gpa7s, Worrell was as much the owner of the 
note, as of a horse taken into his possession at the place of domi- 
cil, and had the same right to send the note to this State, and sell 
and assign it, as he had in regard to the horse. In deducing 
title, the letters of administration granted in Virginia, and the 
assignment, although made in this State, have the same legal 
effect, as the letters of administration, and a bill of sale for the 
horse executed in this State, had he sent a horse here and sold 
it as he did the note. 

II. In regard to the second objection, we concur with his 
Honor, in the opinion that the defendant was not entitled to 
have his demand applied in satisfaction of the plaintiff's de- 
mand. It is not embraced by the 2d clause ot sec. 101 C. C. 
P., for the reason that it was not “existing at the commence- 
ment of the action ;” this was conceded on the argument; nor 
is it embraced in the Ist clause of that section, for the reason 
that it is no: “connected with the subject of the action.” 
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To meet this difficulty, the defendant’s counsel took the posi- 
tion, that as all distinction between actions at law and suits 
in equity, is abolished by the Constitution, defendants are enti- 
tled to avail themselves of any defence to an action brought un- 
der the new system, which could have been made available by 
any proceeding either at law or in equity, and that under the 
old system, the defendant could have set up an equity to have 
his demand applied in satisfaction of the plaintiff's demand, 
upon the ground of the insolvency of the plaintiff. 

We concede the first branch of the proposition. In fact, the 
Code of Civil Procedure is framed with an eye to that state ot 
things ; and as it makes no provision for setting up the equity 
suggested by the second branch of the proposition, but on the 
contrary excludes it, this might be taken as a legislatiye dec- 
laration, that there is no such equity on the part of cee 
in regard to a demand which is not connected with the subject 
of the action. For illustration; if after the commencement of 
the action, the defendant, at the instance of Iiddick, bought 
the note, and Riddick had refused to allow it to be applied in 
satisfaction ; that would have been a fraud, and created ar 
equity, connected with the subject of the action within the 
meaning ot section 101. But as the defendant bought the note 
without any concert with Riddick, it is simply an unconnected 
demand, which is not embraced by either clause of the section 
referred to, or by any other section of the Code of Civil Pro- 
cedure, showing that in the opinion of the lawmaker, a mere 
unconnected cross demund acquired after the commencement 
of the action, could under no circumstances create an equity to 
have it applied in satistaction. 

But apart from this view of the matter, and supposing that 
‘the Code of Civil Procedure is not to be taken as exclusive of 
what may be called common law rights, (in regard to which 
question we are not called upon now to express an opinion,) 
and supposing that the defendant is entitled before a Court 
having both Jaw and equity jurisdiction, to any defence which 
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could have been made available under the old system, by any 
proceeding either at law or in equity, upon general pringi- 
ples and the reason of the thing, or upon the weight of the 
authorities, the detendant is not entitled to the equity which 
he claims. 

It is a settled principle both of the common law and of 
equity, that a man who finds himself unable to pay all of his 
debts, has a right to make a preference and pay those creditors 
whom he considers the most meritorious, provided the prefer- 
ence be honestly made. The equity here insisted on, defeats 
this right, and puts it in the power of any debtor after he is 
sued, if the plaintiff be insolvent, to go into the market and 
buy up claims on him and defeat the action, the effect of 
which will be, that no man who is insolvent can maintain an 
action, and any debtor whom he sues, may take this right of 
preference away from him, and exercise it as a matter of spec- 
ulation, by buying in claims at a discount, and getting credit 
for the full amount ; nay! if the notion be carried out, he may 
demand judgment for the excess, as is done in our case. How 
is this supposed equity worked out? The man he buys of, has 
no equity, and he himself has none; so the equity, if there be 
one, must originate from the fact, that in order to avoid the 
payment of an honest debt, he buys a debt upon a man whom 
he knows to be insolvent, and then puts the gravamen of his 
case upon that very insolvency. 

True, adebtor may buy up claims hetore he is sued, and have 
themffapplied in satisfaction of the debt. But one who seeks 
to have this benefit of a claim unconnected with the subject ot 
theJaction, must see to it, that he is not “behind time,” antl 
cannot stand alone upon the insolvency of the plaintiff. 

Upon the weight of authority, without reference to all of the 
cases$which arefcited and commented upon in the text books, 
we deem it enough to say, the preponderance is decidedly 
against the idea that insolvency can constitute a ground of 
equity. In all of the cases in which the allegation is made, 
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with one or two exceptions, there is some distinct equity, and 
the insolvency of the other party is relied on, only as a make- 
weight, and by way of troubling the Court. | 

Story, inhis Equity Jurisprudence, sec. 1436, says, in treating 
of sets-off allowed in equity, “ whenever there is a mutual credit, 
between the parties touching the debts, (that is, when the debts 
are in any way connected) a set-off is, upon that ground alone, 
maintainable in equity; although the mere existence of mutual 
debts, without such a mutual credit, might not even in a case 
of insolvency, sustain it.” That judicious author, Adams, in 
his Treatise on Equity, 223, referring to the subject, says, there 
must be some equitable element such as trust or traud, and 
does not even refer to “insolvency” as an element of equity. 
In Ransom v. Samuel, 1 Craige and Phillips, 161, 177, which 
seems to be the controlling case, after the plaintiff's counsel 
had taken ground that the circumstance of the defendant’s 
being out of the jurisdiction, and of his insolvency, furnish ad- 
ditional reasons why the Court should afford relief, for if the 
defendant be allowed to recover, the Court will have lost the 
power of doing justice between the parties; the Lord Chan- 
cellor intimated to the defendant’s counsel, that it was unneces- 
sary for him to address himself to the circumstance of the de- 
fendant’s being out of the jurisdiction, and insolvent, inasmuch 
as those circumstances could give the plaintiff no equity. The 
argument is then continued upon other matters, and the Chan- 
cellor concludes by saying, “we speak familiarly of equitable 
set-off, as distinguished from set-off at law: but it will be 
found, that the equitable set-off exists in cases where the party — 
seeking the benefit of it, can show some equitable ground, for 
being protected against his adversary’s demand. The mere 
existence of cross demands, is not sufficient.” He had before 
put insolvency out of the question ; so that disposes of our case ; 
for the defendant has nothing to stand on except the existence 
of cross demands, and the insolvency of the plaintiff. 
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Under the Code ot Civil Procedure, and upon the reason of 
the thing, and the weight of authority, we concur with his 
Honor. 

Their is no error. 


Perr Curiam. Judgment affirmed. 








JOHN H. STEADMAN 0. JERUSHA E. JONES. 


ThejCode of Civil Procedure requires no surety on an appeal from a Jus- 
tice’s judgment. 

On an application to a Justice of the Peace for a suspension of execution 
afterJa recovery by a landlord against his tenant; the Justice hasa 
discretion as to the sufficiency of the surety, which a Judge will not 
review, in the absence of any suggestion that the Justice acted dis- 
honestly or capriciously. 

Before an application for a recordari can be entertained, petitioner must 
aver that he has paid, or offered to pay, the Justice's fees. 

An order for a recordari should be accompanied with an order for a super- 
sedeas and suspension of execution. 

Although a tenant cannot dispute the title of his landlord, yet, in an 
action for the recovery of realty by an assignee in bankruptcy against 
the tenant of the bankrupt, he may dispute the assignment. , 


Application tor a recordari, supersedeas and injunction, 
heard before Watts J., at Spring Term, 1871, ot Craven 
Superior Court. 

The facts necessary for a proper understanding of the case 
are stated in the opinion of the Court. 


J. H2Haugiton, for petitioner. 
Lehman, contra. 
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Ropvman, J. This was an application to the Judge of the 
Third District for a recordari, supersedeas and injunction. 

In his petition, the applicant states in substance : 

1. That Jerasha Jones had brought an action against him in 
a Justice’s Court, under the Landlord and Tenant Act, 1868,~-9, 
ch. 156, to recover possession of certain land held by him as 
her tenant ; that upon the trial, the defendant, Steadman, offered 
to prove that the title to the property was in the assignee in 
bankruptcy ot one Samuel T. Jones, who was the original land- 
lord ot the defendant; that the said Samuel T Jones had con- 
veyed the land to one Foster, who . had conveyed to the plain- 
tiff, Jerusha Jones ; and that after these conveyances, Samuel 
T. Jones was adjudicated a bankrupt, &c., and that said con- 
veyance to Foster, was in fraud of the assignee in bankruptey, 
in whom the title vested, and was therefore void ; which evi- 
dence the Justice refused to receive, and therein the Justice 
erred in law. 

2. That there was a verdict and judgment against him ; from 
which judgment he prayed an appeal for the reasons stated, 
and offered one sufficient surety whom the Justice refused, re- 
quiring two sureties. But he does not allege that he paid the 
Justice his fees, or that he moved for a suspension of execution. 

The application to the Judge was without notice to the 
opposite party. The Judge granted the order demanded; 
and upon the return of the order, Jones, the plaintiff in 
the original action, moved to dismiss the vecordari, and 
to vacate the supersedeas and injunction, which motion 
the Judge granted, and thereupon Steadman appealed to 
this Court. 

The statement of the detendant, Steadman, in his petition, 
was the only evidence of the proceedings before the Justice, 
which was before the Judge when he made the orders prayed 
for. This statement was not contradicted or altered by any 
statement by the plaintiff, and with the imperfect return made 
by the Sheriff of the proceedings before the Justice, it contin- 
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ued the only evidence before the Judge when he dismissed the 
recordart. That statement must therefore tor the present pur- 
pose be taken as true. 

1. By sec. 534, C. C. P., as also by the Landlord and Tenant 
Act, 1868-9, ch. 156, sec. 25, any party can appeal from a Jus- 
tice’s judgment. No security for costs isrequired. By sec. 587 
the Justice is required to file the papers, proceedings and judg- 
ment, with the Clerk of the Appellate Court, and may be com- 
pelled to do so by attachment, provided his fees for the service 
are paid him, and not otherwise. As there is no allegation that 
the Justice’s fees were paid or tendered, we think his Honor 
was wrong in making an order for the Justice to return the 
papers, without requiring his fees to be first paid. 

2. If we understand the motion of Steadman before the J us- 
tice to have been, not for an appeal, as he states it to have been, 
but for a suspension ot execution pending the appeal, and that 
the Justice refused to grant that, because in his opinion the se- 
curity offered was insufficient, we think, in that point of view, 
the Judge was wrong in granting an order for suspension of 
execution, (which we suppose is what is meant by an injunc- 
tion); because as the matter stood there was no pending ap- 
peal, nor had an appeal been wrongfully refused or lost through 
accident, &c. We think, also, that the taking of the security 
upon the suspension of execution, is a matter within the 
discretion of the Justice. If indeed, the. Justice should wan- 
tonly or, fraudulently refuse the order of suspension when the 
security offered was manifestly sufficient, no doubt the Judge 
could compel him to make it, or could himself do it. But it is 
not alleged that the Justice in this case acted either wantonly 
or fraudulently. It is perfectly consistent with what is said, 
that he thought the single security offered was insufficient. He 
was not obliged to require two sureties but he might do it 
it he thought it necessary. We do not think that the action of 
the Justice in this respect, justified the Judge in issuing the in- 

junction. The Judge had no power to review the discretion 
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" of the Justice as to the sufficiency ot the security, if honestly 
. exercised. 
8. It is said on behalf of Steadman, that the writ of recordari 
is not only a substitute for an appeal, but may also be used asa 
7 writ of false judgment to bring up the case tor review on mat- 
; ters of law appearing on the record, and that a party is enti- 
tled to it for such a purpose, even though he never prayed an 
appeal. Leatherwood v. Moody, 3 Ire. 129, Webb v. Durham, 
) 7 Ire. 130. This is conceded. But the Judge would not even 
) in such a case, permit the writ to be used for the purpose of 
evading the payment of the fees of the Justice ; and would re- 
quire an averment that they had been paid or tendered. Sup- 
posing however that to be done, it is conceded also, that in a 
case proper for ordering a recordari, the Judge should gen- 
erally order also a supersedeas and suspension of execution un- 
tilthe hearing. These conceptions bring us to the point, 
whether such errors are alleged in the complaint as will justify 
a writ of recordari in the nature of awrit of false judgment. 

It is conceded that a tenant cannot dispute the title of his 
landlord. It is also clear that where an action of ejectment is 
brought by one claiming to be an assignee of the landlord, the 
tenant may dispute the assignment. 

In this case it was open to Steadman to deny that S. T. Jones 
(his landlord) had in fact conveyed to Foster, and that Foster 
, had conveyed to the plaintiff (Jerusha Jones.) He does not 
however do this ; but seeks to avoid the conveyance to Foster, 
by alleging that it was in fraud of the Bankruptact. By that 
act, conveyances in fraud of creditors, and also those made,in 
contemplation of bankruptcy, are void, as against the assignee 
of the bankrupt. But we are of opinion that such a defence is 
not open to a tenant, at least until he has been notified by the 
assignee that he claims the property. We think that at all 
events until such notice, the tenant could not be held liable for 
rent to the assignee. No such notice or any acceptance of the 
property by the assignee is alleged. The assignment to Foster 
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was good against 8S. T. Jones; assuming it to have been void, 
as to his creditors, or as to asubsequent purchaser from. him, on: 
the ground of fraud, yet that defence could be made to it 
only by a creditor or purchaser or by some one who like an 
assignee in bankruptcy represented the creditors. We think, 
therefore, that the Justice committed no error in excluding the 
evidence offered, as it raised a defence which was not open to 
the defendant. 

It may be proper to remark here, that an order to return 
the papers or to record his proceedings, should be directed to 
the Justice, and not as was done in this case to the Sheriff. 
The thing commanded is to be done by the Justice. The 
Sheriff only serves the order on the Justice, whose duty it is 
to make a return thereto. 

The return of the Sheriff should state merely the fact of 
service. 

Upon the whole case, we are of opinion that the Judge was 
right in vacating the orders for a recordari, injunction and 
supersedeas, improvidently issued by him in the first instance. 

The judgment below is affirmed, and the clerk will certify 
this opinion to the Superior Court of Craven, in order that the 
Judge thereof may direct a procedendo to the Justice of the 
Peace before whom the action was tried. 


Per Curiam. Judgment affirmed. 
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THOMAS W. HUDGINS oe. PETER F. WHITE ¢ ail. 


The C. C. P. sec. 133, makes it discretionary with a Judge whether he 
will relieve a party against a judgment taken against him through his 
“inadvertence, mistake, surprise, or excusable neglect.” If a Judge 
refuses to entertain a motion to set aside a judgment for any of the 
enumerated causes, because he thinks he has no power to grant it, then 
there is error, and he has failed to exercise the discretion conferred on 
him by law. 

After hearing the evidence and finding the facts under the above recited 
section ot the C. C. P., the action of the Judge is conclusive upon the 
parties, from which there is no appeal. 

This discretion, however, is not arbitrary, but implies a legal discretion. 
As for instance, if the Judge mistake the meaning of the statute as to 
what is “mistake, inadvertence, surprise, or excusable neglect.” In 
such cases his judgment is the subject of appeal and review. 


Motion to set aside a judgment heard before Pool, J., at 
Spring Term, 1871, of Coowan Superior Court. 

The facts were, that at Fall Term, 1869, the present plaintiff 
upon the relation of the State of North Carolina obtained judg- 
ment against the defendant White and others, on the official 
bond of said White as Sheriff of Chowan County. The.suit 
was instituted in the year 1861, and tried upon the issues pre- 
sented by the defendant’s pleas, to wit: “Covenants performed 
and no breach.” 

In Angust, 1868, the defendant, Bond, filed his petition in 
bankruptcy, and received his certificate of discharge some time 
in 1869. The bankruptcy of said defendant was not suggested 
during the pendency of said suit, nor after he received his cer- 
tificate ot discharge from the Court of bankruptcy did he plead 
the same, at or before the rendition of judgment in this case, 
but from facts not necessary here to state he was led to believe 
that a nol. pros. had been entered as to him. 

Tt is conceded that the motion to set aside said judgment 
shall be regarded as made within the time prescribed by law. 
















IN THE SUPREME COURT. 





Huperss ». WHITE et al. 





——_., 


His Honor refused to allow the motion, upon the ground that 
he had no power to grant it, from which ruling the defendant 
White appealed to the Supreme Court. 


J. A. Moore and Phillips & Merrimon, for plaintiff. 
Smith, for defendants. 


1. A motion in the cause was the proper course. Caldwell y. 
Bank Cape Fear. Mason v Miles, 63 N.C. 565, decide that 
‘the present action cannot be sustained. 

Objection not raised in the pleadings can be taken ore tenus 
Council v. Rivers, 65 N. C. 54. 

2. Equity would not relieve upon the facts contained in the 
complaint. 2 Story’s Eq. Jur, sec. 1572, 1573, 1574. 

A Note taken by a bank in payment of a pre-existing debt 
is not discounted. &c. Lime Rock Bank v. Hewett, 52 Maine 
531. Morse on Banks and Banking, 20. Vide Code, sec. 138. 


Reavr, J. The Code, s. 133, provides, that a Judge may, in 
his discretion, and upon such terms as may be just, at any. 
time within one year, after notice, relieve a party from a judg- 
ment, order, or other proceeding taken against him through 
his mistake, inadvertance, surprise or excusable neglect. 

In this case the motion was made more than a year after its 
rendition ; but it was agreed to be considered as if it had been 
made within time. So there is no difficulty about that. 

His Honor heard evidence as to the facts under which the 
judgment was rendered ; and refused to set it aside because he 
supposed he had not the power. 

What were the facts; was a question exclusively. for his Honor. 
In such cases the Judge is the trier of the facts, as the jury 
is in ordinary cases; and from his finding there is no appeal. 

After hearing the evidence and finding the facts, it is discre- 
tionary with the Judge, to set aside the judgment or not; and 
from the exercise of his discretion, there is no appeal. But 
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this must be understood with the qualification, that it is not 
altogether an arbitrary discretion ; for, if in ascertaining the 
facts, or exercising his discretion, he make a mistake of the 
law, that mistake can be appealed from. As, for instance, it 
competent evidence be offered and rejected ; or, it he mistake 
the meaning of the statute as to what is, “mistake, inadver- 
tence, surprise, or excusable neglect.” In such case he may 
be reviewed ; because that is not the exercise of a discretion, 
but a misapprehension of the law; and no one has a discretion 
to misapply the law. So, in the case of an application for the 
removal of a case, the Judge has a discretion, the exercise of 
which we cannot review, unless it appear that some principle 
of law is misconceived and misapplied. 

In the case before us, his Honor did not exercise his discre- 
tion upon the merits, but supposed that he had no “pewer” to 
set the judgment aside, even if the merits required it. Whether 
he had such power, is a question of law. We think he had the 
power. 

There is error. Let this be certified. 


Per Cvriam, Error. 








STATE v. LINNEUS JONES alias LINEUS WHITTED. 


The turning of a barrel of turpentine which was standing on its head, 
over on its side, with a felonious intent, is not such an asportation as 
will constitute Larceny. State v. Jackson, 65 N. C. 305, cited and 
approved. 


Larceny tried before Russell, J., at Spring Term, 1871, of 
Buiapen Superior Court. 
The indictment charged the detendant with stealing a barrel 
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of turpentine, the property of T. D. Love and David H. Ray, 
The defendant pleaded not guilty, whereupon the jury upon 
the evidence offered, returned aspecial verdict, to wit: “That 
the defendant went to the still of Love & Ray, where there wag 
a lot of turpentine in barrels, which was the property of Love 
& Ray; that defendant took one of the barrels which wag 
standing on its head, and turned it over on its side, moving it 
no further, and no more, than was necessary to turn it over 
from the head to the side; that defendant then went to Love 
and offered to sell him this barrel of turpentine, inducing him 
to believe that he, the defendant, had just brought it there for 
sale; that Love went out and looked at the barrel, and told 
the detendant to roll it to the scales for him to weigh, which 
defendant did, Love not knowing at the time that the barrel 
belonged to him and Ray; that the purpose of defendant was 
to deceive Love & Ray, and to sell them some of their own 
turpentine; that this was his intent at the time he turned 
over the barrel.” 

“Tf his Honor shall be of opinion upon the facts as found by 
the jury, that the defendant is guilty, then the jury say that 
the defendant is guilty, in manner and form as charged in the 
bill of indictment ; but if his Honor shall be of a contrary opin- 
ion, then the jury say the defendant is not guilty.” 

Upon consideration whereot his Honor decided that the de- 
fendant was not guilty, and ordered that. he be discharged ; 
from which judgment the Solicitor tor the State appealed. 


Attorney General for the State. 
No Counsel for the defendant. 


Dicx, J. There must be an asportation of the article alleged 
to be stolen, to complete the crime of larceny. The question 
as to what constitutes a sufficient asportation has given rise to 
many nice distinctions in the Courts of England, and the rules 





JUNE TERM, 1871. 





—_—_ 


Strate v. Jones alias WuiTTED. 





—_ 


there established have been generally observed by the Courts 
of this country. Roscoe 570, 2 Bishop Crim. Law, 804. 

The least removal of an article, from the actual or construc- 
tive possession of the owner, so as to be under the control of 
the felon, will be a sufficient asportation. State v. Jackson, 65 
N. ©. 305. Where a parcel was not removed, its position only 
being altered on the spot where it lay, the Judges in Eng- 
land held that there was not a sufficient asportation. Chenry’s 
case, 2 East. P. C. 556. 

In the case before us, the barrel of turpentine was turned 
from its head over on its side by the defendant with a felonious 
intent, but there was no vther removal from the spot where it 
had been placed by the owners. We concur in the opin- 
ion of his Honor, that there was not a sufficient asportation to 
constitute the crime of larceny. The defendant by his act used 
a false pretence, and it he deceived the owner of the turpen- 
tine, and by such deception received from the owner anything 
ot value, he may be liable to indictment under our statute. 
Rev. Code, ch. 34, sec. 67. 

There is no error. Let this opinion be certified. 


Per Curtam. Judgment affirmed. 














IN THE SUPREME COURT. 





STaTE o. WILLIAMS. 





STATE ». RUTHA WILLIAMS. 


Where a feme covert commits an assault and battery in the presence of 
her husband, it is presumed, in the absence of evidence to the contrary, 
that she did it under his constraint. 

This presumption of law, however, may be rebutted by the circumstances 
appearing in evidence, and showing that, in fact, the wife acted velun- 
tarily, and without constraint. 

Semble, That this principle applies only to misdemeanors committed by 
the wife in the presence of her husband. 


This was an indictment for assault and battery tried before 
Moore, J., at Spring Term, 1871, of Edgecombe Court. 

The husband of the feme defendant was jointly indicted 
with her for an assault and battery upon one Anna Davis. It 
was in evidence that the defendant and her husband commit- 
ted a battery on the prosecutrix. The defendant’s counsel 
asked the Court to instruct the jury that the feme defendant 
was not guilty, as the offence had been committed with her 
husband, and in his presence. 

The Court declined so to charge, but instructed the jury 
that when a married woman in the presence of her husband, 
committed an offence against natural law, and with force and 
violence, the presumption of coercion did not arise. Defen- 
dant excepted ; Verdict of guilty ; Judgment, and Appeal. 


Attorney General for the State. 
No counsel for the defendant. 


Ropman, J. The liability of a wife for a crime committed in 
the presence of her husband, has been variously ‘stated by 
respestable text writers. Blackstone Book 1, p. 444, says, 
“ and in some felonies, and some inferior offences committed 
by her (the wife) through constraint of her husband, the law 
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excuses her: but this extends not to treason, or murder.” The 
same writer in Book IV, says, “and she will be guilty in the 
same manner, of all those crimes which like murder, are mala 
) a in se, and prohibited by the law of nature.” 1 Russ, er. 16. 
Also in Archbold’s Crim. Prac. and Plead. 6. “So if a wife 
commit an offence under felony, even in company with her 
husband, she is liable to punishment as if she were not mar- 
ried.” For this is cited 1 Hawk. ch. 1,sec. 13, “and generally 
a feme covert shall answer as much as if she were sole, for any 
offence, not capital, against the common law or statute. And 
if it be of a nature that may be committed by her alone with- 
out the concurrence ot her husband, she may be punished for 
it without her husband,” &c. 

It was upon a recollection of these authorities that his Honor 
below ruled in the case as he did. 

Nevertheless upon a fuller examination of the authorities, 
we are ot opinion that he was in error. 

It seems to be admitted by all the authorities, that if a wife 
commit any felony, (with certain exceptions not material now 
to consider,) in the presence of her husband, it shall be pre- 
sumed, in the absence of evidence to the contrary, that she did 
it under constraint by him, and she is therefore excused. 

It is generally agreed that treason and murder are excep- 
tions to this rule; and some add to these, manslaughter, rob- 
bery and perjury, although the last is not afelony. The most 
important, (perhaps all) of the authorities will be found referred 
to in the notes to Commonwealth v. Neal, 10 Mass. 152,, 1 
Leading Criminal Cases, 81; in the argument of the counsel 
for the prisoner in /egina v. Cruse, 2 Moody C. C. 53, and 
in 1 Bishop C. Law, 452. 

As has been seen, several eminent text writers confine the 
presumption to cases of felony. But the more recent cases, both 
English and American, extend it to misdemeanors as well; 
those cases excepted, which from their nature would seem more 
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likely to be committed by women, such as keeping a bawdy 
house, &c. 

The ease above refered to, of Commonwealth v. Neal, 10 
Mass. 152, was an indictment against husband and wife for an 
assault and battery, and is therefore in point. Bishop 1 vol. 
sec. 452, considers the rule applicable to all offences whatever, 
with certain exceptions such as treason, murder, &c. There 
are many English cases in which it has been applied in indict- - 
ments for receiving stolen goods. Jtew v. Archer, 1 Moody ©, 
0.143; Regina v. Barber, 4 Cox C. C. 272. Rex v. Price,§ 
C. and P. 19, was tor a misdemeanor in uttering counterfeit 
coin; and so was Conolly.s case 1 Lewin C. C. 227. 

When our accustomed authorities differ as to a principle, it 
is always proper to look at its foundation in reason. Mr. Lew- 
in in his note to Rex v. Hughes, 2 Lewin C. C. 225, says that 
the reason of the rule in cases ot burglary and larceny, had 
been said to be, that the wife might not know whose the goods 
were that were taken. This reason le properly rejects as in- 
sufficient,and suggests that it was considered odious and un- 
just to inflict on the wife a severe punishment, when the hus- 
band could plead his clergy, (which a woman could in no case 
do,) and thus escape with a slight one. 

The reason would confine the principle to the clergiable felo- 
nies. It seems, however, more natural to suppose the principle 
to have been foupded upon the fact, that in most cases the hus- 
band has actually an influence and authority over the wife, 
which the law sanctions, or at least recognizes. 1 Hawk. ch.1, 
sec. 9; 1 Bishop C. L. 452. In that case the reason would ap- 
ply to misdemeanor with at least as much force as to clergiable 
felonies. And this we think the true view. 

It is also conceded by all the authorities, that the presump- 
tion may be rebutted by the circumstances appearing in evi- 
dence, and showing that in fact, the wife acted without con- 
straint; or by the nature of the offence. But in this case no 
circumstance appears tending to rebut the presumption which 
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the law raises; and the case was not put to the jury in that 


point of view. 
There was error. 


Per Curiam. Venire de novo. 





H. H. COOR +. JOHN D1. SPICER et al. 


“Where a note tainted with usury is endorsed t> a third person, who pur- 
‘chases it for value, and without notice of any illegality attending the 
execution thereof, and the maker gave to the payee a mortgage to 
secure the payment of said note: J/el/, that the defence of usury could 
not avail the maker, and that the mortgage given to secure the pay- 
‘ment of the principal and interest ue thereon could be enforced. 


Motion to dissolve an injurct‘on heard betore Clarke, J., at 
‘Spring Term, 1871, of Wayne Superior Court. 

The following facts were tound by the Court: 

1. That on the 28th April, 1870, the plaintiff borrowed from 
«defendant Spicer, three hundred dollars, for which he gave 
him three promissory notes for one hundred and forty-five dol- 
‘lars and gixty cents each, payable to said Spicer, or order, due 
and payable Jan. 1st, 1871. At the time of executing said notes, 
and for securing the payment thereof, the plaintiff executed a 
mortgage to the defendant Spiccr, of his lands, with power of 
~sale, in case of failure of plaintiff to pay said notes at time of 
maturity, which said mortgage was duly recorded. 

2. That on 4th July, 1870, the defendant Spicer sold said 
notes to W. G. Morrisey for valne, and without notice of the 
usurious transaction between plaintitf and defendant Spicer, 
and on the following day, Morrisey transferred said notes to 

ithe defendant Isler, who bought them as agent for the deten- 
4 
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dant Penelope Holt ; that the latter transfer was also for value, 
and without notice on the part of Morrisey, Isler or Holt, that 
said notes were usurious. 

3. That early in January, 1871, plaintiff proposed to pay 
defendant Holt $300, with interest at six per cent. from date 
of said notes, in discharge and satistaction thereof, which de- 
fendant, Penny, refused to receive. 

4. That on 24th Jan. 1871, the plaintiff filed an injunction to 
restrain the mortgagee Spicer, from selling said lands to secure 
the payment of the aforesaid notes, which said injunction was 
obtained after a summons had issued against the defendants. 

At Spring Term, 1871, of said Court, the defendants moved 
that the injunction order be dissolved, which motion was re- 
fused by his Honor, whereupon defendants appealed. 


Bragg & Strong, tor plaintiff. 
Faircloth, for detendants. 


Reapvz, J. The only question presented for our considera- 
tion, is, whether a mortgage to secure a usurious debt, in the 
hands of a purchaser for value without notice of the usury, is 
void. 

Except as otherwise provided by statute, a negotiable instru- 
ment, void as between the original parties by reason of any 
illegality in the consideration, was, nevertheless good in the 
hands of an endorsee for value and without notice. Hender- 
son v. Stannon, 1 Dev. 147. Of course it might be otherwise 
provided by statute; and our usury statute, Rev. Code, ch. 
114, did make void all instruments, the consideration of which, 
was usurious ; and under the operation of that statute, innocent 
and meritorious holders were obliged to suffer. No doubt it 
was the consideration of that statute which misled his Honor; 
and it was probably not called to his attention, as it was not to 
ours in the argument, that our statute, Rev. Code, ch. 50, see. 
5, provides that no conveyance or mortgage, &c., by reason 
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that the consideration shall be forbidden by law, it such pur- 
chaser at the time of his purchase have no notice of the’ unlaw- 
tul consideration. 

This statute, we think, embraces the case under considera- 
tion. The endorsees for value and without notice, are not af- 
fected by the illegality of the consideration of the note between 
the original parties to the mortgage, and consequently have a 
right to enforce payment by a sale under the mortgage. 

The injunction ought to have been dissolved. 

This will be certified. There is error. 


Per Curiam. Error. 








RALPH B. LUTTERLOH o, THE BOARD OF COMMISSIONERS OF 
CUMBERLAND COUNTY. 


Where a party has established his debt against a county by judgment, 
and payment cannot be enforced by an execution, he is entitled toa 
writ of mandamus against the Board of Commissioners of said county, 
to compel them to levy a sufficient tax to pay off and discharge his 
said judgment. 

There is no provision in the C. C. P. regulating the proceedings in writs of 
mandamus, and in such cases “the practice heretofore in use may be 
adopted so far as may be necessary to prevent a failure of justice.” C. 
C. P.fsec. 392. 

This writ can only be used by the express order of a Court of superior 
jurisdiction, and is not embraced in the rule established in Tate vy. Powe, 
64 N.C. 644, which marks out the distinction between civil actions 
and special proceedings. 

Where the plaintiff's demand may involve disputed facts, the proper 
application is for an alternative mandamus, Where, however, the plain- 
tiff’s claim is based upon a judgment, then the proper process isa 
peremptory mandamus. 


This was a petition fur a peremptory mandamus heard betore 


Buaton, J., at Spring Term, 1871, of Cumpertanp Superior 
Court. 
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The petioner had heretofore obtained judgments in sixteen 
cases aghinst the detendants, amounting in the aggregate to 
several thousand dollars. Executions were issued in all the 
cases, upon each of which the Sheriff of Cumberland county 
returned “ nothing to be found.” 

After said return of the Sheriff, the plaintiff caused a sum- 
mons to issue against the defendants, returnable to Spring Term, 
1871, of Cumberland Superior Court, and filed a written com- 
plaint verified by affidavit, specifying the particulars of his de- 
mand, which comprised the foregoing judgments, and the steps 
heretofore taken without avail for their enforcement, and de- 
manding judgment of mandamus. 

Upon the defendants, claiming the whole term in which to 
file an answer, the plaintiff withdrew lis civil action, and ob- 
tained a rule upon the defendants, to show cause on a day 
named, of that Term ct the Court, why a mandamus should 
not be issued by the Court to enforce them to levy a tax suffi- 
cient to pay off, and satisfy his aforesaid judgments. 

On moving for the rule, the plaintiff read as an affidavit in sup- 
port of his motion, the complaint filed in the action which he 
had heretofore withdrawn. 

Notice of the rule was accepted by the defendant. The 
plaintiff also gave notice, that at the hearing, the complaint 
would be used as a petition for mandamus. 

Upon the day named for the hearing of the application, the 
defendant appeared, and moved to dismiss the application, be- 
cause it was made neither by a civil action, nor by a special 
proceeding. 

His Honor refused to dismiss, and directed a mandamus to 
issue returnable to next Term, making it peremptory in the first 
instance. From which rulings and order, defendant appealed. 


McRae, for plaintiff. 
Phillips & Merrimon and B. & T. C. Fuller, tor detendant. 



















JUNE TERM, 1871. 405 


LUTTERLOH v. BoaRD oF CoMMISSIONERS OF CUMBERLAND Co. 


¥ 








Dick, J. The plaintiff has established his debt against the 
County of Cumberland by judgment duly docketed; and ashe 
cannot enforce payment by an execution, he is entitled toa 
writ of mandamus against the Board of Commissioners to com- 
pel them to levy a tax for the satisfaction of said judgment. 
Gooch v. Gregory, 65 N. C. 142. 

There is no provision in the C. C. P., regulating the pro- 
ceedings in writs of mandamus, and in such cases “the prac- 
tice heretotore in use, may be adopted so far as may be neces- 
sary to prevent a failure of justice.” C.C. P., sec. 392. 

The writ ot mandamus is an extraordinary remedy, and can 
only be used by the express order of a Court of superior juris- 
diction, and is not governed by the rules prescribed for the pros- 
ecution of ordinary legal remedies. State v. Jones, 1 Ire. 129. 
It is not embraced in the rule established in Tate v. Powe, 64 
N. C. 644, which defines the distinction between civil actions 
and special proceedings. 

This high prerogative writ may be obtained from the Supe- 
rior Court, and the applicant must show by petition or affidavit 
that he has a specific legal right, and has no adequate legal 
remedy to enforce it. If the case presented by the applicant 
shows that the rights of the parties are unadjusted, and there 
may be facts in dispute, the first process is an alternative man- 
damus, or a rule to show cause, which is in the nature of an 
alternative mandamus. In all cases the defendant is entitled 
to reasonable notice to make his defence; and the manner of 
service and the day of return are matters within the discretion 
of the Court. When the rights and liabilities of the parties are 
ascertained and determined by the judgment of a Court of su- 
perior jurisdiction, and the remedy cannot be enforced by an 
execution, there is no reason why the Court may not grant a 
peremptory mandamus in the first instance, upon a rule to 
show cause, &c. In our case there are judgments of the Court 
establishing the rights of the plaintiff—those rights cannot be 
enforced by execution, the motion for a rule to show cause was 
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founded upon affidavits. Service of the rule was accepted by 
the detendants, and only a technical defence was made. 

We think his Hono: was right in granting a peremptory 
mandamus, and the judgment is affirmed. 

Let this be certified. 


Per Ccrtam. Judgment affirmed. 








K. P. BATTLE, Treasurer of the State of North Carolina ». JOSEPH 
THOMPSON. 


Where a person is indebted to the State of North Carolina, and is sued 
on such indebtedness, he cannot offer as a set-off or counter claim, the 
indebtedness of the State to him arising out of coupons of the State 
which are overdue, and which the State legally owes. 

A set off is allowed to avoid circuity of actions, hence it cannot be enter- 
tained in this case, as none of its citizens can bring suit against the 
State. 

Where the State sues one of its citizens who has a claim against the 
State which falls under clause 1, sec. 101, C. C. P., and arises out of the 
contract, or is connected with the subject of the action, it may be that 
the defence can be made against the State, not however upon the prin- 
ciple that a set-off or counter claim could be offered by the defendant, 
but upon the ground that the claim is in the nature of a payment or 
credit. Lindsay v. King, 1 Ire. 40; Worth v. Fentress, 1 Dev. 419, cited 
and approved. 


This was an action of Drsr brought under the old system, 
tried before Russell, J., at Spring Term, 1871, of Roprson 
Court. 

The plaintiff declared upon a single bill executed by the de- 
fendant and payable to the plaintiff as Public Treasurer of 
North Carolina, and his successors in office, the consideration 
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whereof, was a lot of cotton sold by the plaintiff, as Treasurer 
aforesaid, to the defendant. 

The plaintiff relied upon the plea of set-off, and for the pur- 
pose of establishing said plea, offered in evidence, coupons taken 
from bonds executed by the State of North Carolina, to the 
amount of plaintiff's indebtedness to the State. It was admit- 
ted that these coupons were taken from bonds upon which the 
State of North Carolina was liable; that they were overdue 
at the commencement of this action, and belorged to defen- 
dant. 

The Court held that the coupons offered by defendant, did 
not constitute a set-off. 

There was a verdict for plaintiff, Rule, &c., Judgment and 
Appeal. 


W. Mec. L. McKay, for appellant. 
K. P. Battle, and Leitch, for appellee. 


Prarson, C.J. The State has the beneficial interest in the 
notesued on. The question will be considered as if the action 
was in the name of the State, and the debts mutual. 

The defendant holds an unconnected cross demand against 
the State, and the question is can he use it as'a defence to the 
action? In an action by an individual, the demand would be 
available as a counter claim, under 2 clause, sec. 101, C. C. P. 
“a cause of action arising on contract, and existing at the com- 
mencement of the action.” In this instance the counter claim 
is precisely the same as a set-off under Rev. Code, chap. 31, 
sec. 77. 

A set-off must be a claim upon which an action of debt, or an- 
debitatus assumpsit, will lie. Lindsay v. King, 1 Ire. 401. 
The defendant has his election either to use his demand as a set- 
off, or to bring a separate action on it. When used in defence 
it is treated as a cross action; for which reason the plaintiff 
may reply double, under the statute 4 Anne. Worth v. Fen- 
tress, 1 Dev. 419. 
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The test of a set-off under the statute, and a counter claim 
under clause 2, sec. 101, C. C. I’., is this: Could the defendant 
maintain an action against the plaintiff? Tried by this test, the: 
defence in our case fails, for a citizen cannot maintain an action 
against the State. 

The provision of the Constitution, Art. 4, sec. 11, which the 
defendant’s counsel “ prayed in aid,” operates against him, for 
it assumes that the State cannot be sued in the ordinary way,. 
and only relaxes to the extent of conferring on the Supreme 
Court original jurisdiction to hear claims against the State ; but 
its decisions are merely recommendatory: thus excluding be- 
yond all question, the idea that the State can be sued in the 
Superior Court, which as we have seen would be the effect of 
allowing a set-off or counter claim under clause 2, see. 101, C. 
C. P. 

When the detendant’s claim falls under clause 1, sec. 101, C. 
C. P., and arises out of the contract or is connected with the 
subject of the action, it may be that the defence can be made 
against the State, and the claim be allowed in diminution of 
the amount to be recovered, or to prevent a judgment in favor 
of the State, when the claim is equal to, or in excess of the de- 
mand ot the State; but it would be on the ground that the 
claim is in the nature of a payment, or a credit, to which the 
defendant is entitled, and that the demand ot the State is, in 
fact, only for the balance. 

Such a defence was available at Common Law, and is inde- 
pendent of the statute of set-off. So it does not involve the 
idea ot a cross action; however this may be, the present case 
does not fall under the principle. 

There is no error. 


Per Curiam. Judgment aftirmed- 






































JUNE TERM, 1871. 





SratE 0. GALBRAITH, et. al, 





STATE upon the relation of WILLIAM TAYLOR o. DANIEL GAL- 
BRAITH eét al. 


Where a person gave bond as Constable in February, 1856, and also in 
February, 1857, and received claims for collection in April, June and 
July, 1856: Held, if the claims were collected in 1856, that suit should 
have been brought upon said bond, and that it was incumbent upon the 
relator of the plaintiff to prove that the claims were not collected in 1856, 
and were in the Constable’s hands after the date of the bond sued on. 

The statute of limitation on a Constable’s bond is suspended from 20th 
May, 1861, to January 1st, 1870. Smith v. Rogers, 65 N. C. 181; Plott 
v. W.N. CO. R. R, 65 N. OC. 74; State v. Lackey, 3 Ive. 25; State v. 
Johnson, 7 Ire. 77, cited and approved. 


Action of Desron the official bond of Daniel Galbraith, 
Constable, tried before Buxton, J., at Spring Term, 1871, of 
CumBerLanp Superior Court. 

The relator of the plaintiff declared on a bond dated Feb. 
23rd, 1857, and assigned as breaches: failing to collect ; collec- 
ting and failing to pay over}; and not returning the claims, 
being sundry notes, and other written evidences of indebted- 
ness on different persons, described in four different receipts, 
given by the defendant, Galbraith, to the relator ot the plaintiff; 
Said receipts are dated respectively in February, April, June 
and July, 1856, all in the usual form “ to collect or return.” 
Pleas : General issue, Stat. Lim., and Payment. 

The bond sued on, was read in evidence without objection. 
The relator of plaintiff proved that the defendant, Galbraith, had 
acted as Constable for two years successively, to wit: for 1856, 
and 1857; that the claims described in the receipts were placed 
in his hands at the date mentioned therein, and had never 
been returned to relator of plaintiff. There was evidence of 
the solvency ot some of the claims in the years 1856 and 1857- 
The defendants insisted : 

(1.) That the proof, by the receipts, that the claims were im 
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the hands of the Constable in 1856, did not establish the fact 
that the claims were in his hands in 1857, being the time ot 
the alleged breach ; and that a breach of the bond of 1856, was 
no breach of the bond of 1857 ; 

(2.) That the statute of limitations protected the bond from 
recovery. 

The defendants introduced the records of a suit instituted by 
the relator of the plaintiff against the defendants, in which 
judgment was rendered on the present bond sued on, for $134. 
70 damages, assessed at Fall Term, 1858, and an execution 
thereon had been returned to Spring Term, 1859, marked 
“paid and satisfied.” The evidence was that this judgment 
was obtained upon claims due relator of plaintiff, other than 
the claims sued on in this case. 

The defendants insisted that the recovery in the former suit 
was a bar to the present action. 

His Honor instructed the jury that the relator of the plain- 
tiff was entitled to recover the amount of all the claims em- 
braced in the four receipts, which they were satisfied from the 
evidence, were good and collectable during the year 1857. De. 
fendants excepted. Verdict and judgment for plaintiff. Rule, 
&c. Appeal. 


B. & T. C. Fuller, ‘for relator ot the plaintiff, cited, State 
v. Johnson, 7 Ire. 77. State v. Wall, 8 Ire. 11, Jb. 9 
Ire. 20. 

Leitch, tor defendants. 


Reapr, J. The record does not show the plea of conditions 
performed, no breach, on the part of the defendant ; and the 
case does not show a demand before suit on the part of the 
plaintiff, but it was agreed at the bar that the case should be 
considered as if the plea were in, and as if demand had been 
made. 

The bond sued on was dated 28d February, 1857, and the 
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suit was not commenced until 1867, after a lapse of more than 
six years, and therefore the action would have been barred, but 
for a series of statutes which provide that the time elapsing 
from May, 1861, to January, 1870, shall not be counted. Lee 
Smith v. Rogers, 65 N. C. 181, and Plotisv. W. NV. C. R. &., 
65 N. C. 74, and the cases there cited. 

The detendants proved that they had been sued by the plain- 
tiff on the same bond, and that there was judgment against 
them, and that they had “ paid,” that judgment, and insisted, 
that in law, that supported their plea of “ payment.” 

There is no plea ot former judgment so as to estop the 
plaintiff, if indeed it would have that effect, and under the plea 
of “ payment ” of the claims involved in this suit, it was com- 
petent for the plaintiff to show, and he did ofter evidence to 
show, that the former suit was not upon the same claims 
involved in this. 

So that the payment of other claims does not, either in law 
or fact, support the plea of payment of these claims. The 
defendant can take nothing by this objection. 

The real question in dispute is, whether the defendants are 
liable upon the bond of 1857, or whether the remedy of the 
plaintift is not upon the bond of 1856. The principal defend- 
ant Galbraith, was Constable for 1856 and for 1857; his bond 
on which this suit is brought, is dated 23d February, 1857. 
The claims were put into his hands for collection in February, 
April, June and July, 1856, from eight to twelve months prior 
to the date of the bond sued on. It was his duty to collect 
them immediately. 

There was no direct evidence that he collected them in 1856, 
and none that they were in his hands in 1857. If the claims 
were collected in 1856, the suit ought to have been upon the 
bond of 1856. (State v. Lackey, 3 Ire. 26,) but if they were not 
collected in 1856, and were in his hands after he gave the bond 
sued on, in 1857, his possession of the claims, although they had 
been put into his hands the year before, would have been evi- 
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dence, from which a new contract to collect might have been 
inferred, so as to make his sureties for 1857 liable. State y, 
Johnson, 7 Ire. 77. 

It was therefore incumbent upon the"plaintiff to prove that 
the claims were not collected in 1856, and that they were in 
the Constable’s hands after the date of the bond sued on Feb- 
ruary, 1857. The burden was upon the plaintiff. He relied 
solely upon the facts that the claims were put into the hands 
of the Constable and had never been returned. This is entire 
ly consistent with the supposition that they were collected in 
1856. The presumption that they were, is at least as strong as 
the presumption that they were not, and then the burden of 
proot being upon the plaintiff, he must fail. At the least, the 
detendants were entitled to have the question submitted to the 
jury; but his Honor held, that it the claims were put into the 
hands of the Constable in 1856, and that the debtors were sol- 
vent in 1856, and continued to be solvent in 1857, the defen- 
dants were liable upon the bond of 1857. At least so we un- 
derstand the charge. It is true that the language of the charge 
is, “ that the plaintiff was entitled to receive the amount of all 
the claims, &c., which were good and collectable during the 
year 1856, and continued so during the year 1857.” 

When we speak of a good claim, or a solvent claim, we mean 
a claim upon a solvent man. This charge leaves out of view 
the fact that the claims might have been collected in 1856, and 
seems to convey the idea that if the claims, or the debtors, were 
good or solvent during both years, then the plaintiff was enti- 
tled to recover, no matter whether the claims were collected in 
1856 or in 1857, or whether they had ever been collected at 
all. 

Whereas the Jaw is that if the claims were collected in 1856, 
the defendants are not liable upon the bond of 1857. 

There is error. 


Per Curiam. Venire de novo. 
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JOHN BLACKBURN, Clerk Superior Court, &., 7. C. B. BROOKS and 
HALEY DAVIS. 


A note given for land sold in November, 1864, upon a credit, with the 
understanding at the time of said sale that payment would be required 
in “ undepreciated money,” does not mean specie, or its equivalent. 

The time and circumstances under which said note was given are to be 
considered in ascertaining the intention of the parties, and these things, 
together with the conditions of sale, indicate that payment was to be 
made in money receivable in the ordinary commercial and business 
transactions of the country. 


This was a proceeding by motion under Rev. Code. chap 31, 
sec. 129, tried before Cloud, J., at Spring Term, 1871, of 
ForsytueE Superior Court. 

It was agreed that his Honor should pass upon the facts, 
which he found to be as follows: 

(1.) The bond upon which the motion is based is in the tollow- 
ing words, to wit: 

“Twelve months after date we or either ot us promise to pay 
D. H. Starbuck, Clerk and Master of Forsythe Court of Equity, 
fifteen hundred and twenty-five dollars, being the purchase 
money for three hundred acres of land sold under a decree of 
said Court, as the property of the/heirs of Thos. Voss, deceased. 
Witness our hands and seals 23rd November, 1864.” Signed 
by defendants. 

(2.) That the conditions of the sale of said land were known 
to the defendants, and amongst other conditions, the purchaser 
of said land was required to make payment in wndepreciated 
money. 

(3.) That the obligors of said bond made various payments 
thereon, prior to the 2nd November, 1870, in legal tender 
United States Treasury Notes, and that on said day, defendants 
paid the balance of the principal and interest due thereon in 
said currency. 

(4.) That the plaintiff, who is Clerk of the Superior Court 
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of said County, at the request of the parties interested, 
demanded twelve per cent for depreciation of said legal tender 
notes, which defendants refused to pay, whereupon the plaintiff 
gave the usual notice to defendants of his intention to apply 
for judgment for balance due on said note, at Spring Term, 
1871, of said Superior Court. 

His Honor upon the foregoing tacts, decided : 

1. That said bond was not payable and dischargeable in the 
legal tender treasury notes of the United States, and could only 
be discharged by payment in specie, or its equivalent. 

2. That although the defendants had paid the principal and 
interest ot said note according to the face thereof, yet they 
were bound to pay twelve per cent., for the depreciation of 
said legal tender currency at the respective dates of payment; 
and rendered judgment for $228.84, (being the amount of said 
depreciation,) from which judgment, defendants appealed. 


No counsel for plaintiff. 
T. J. Wilson, for detendant. 


Dick, J. This is a motion for judgment upon a bond given 
at a judicial sale. Rev. Code, ch. 31, sec. 128. 

The bond was executed on the 23d of November, 1864, and 
comes within the operation of the statute of 1866, chap. 39. 

The terms of sale which were made known to the defendants, 
rebuts the presumption created by the statute, and makes the 
bond solvable in wndepreciated money. The meaning of this 
contract is a question of law, and must be construed according 
to the intent and understanding of the parties, at the time 
when it was executed. At that time coin had virtually ceased 
to be a circulating medium, and there were several kinds of 
depreciated paper currency, which differed greatly in value. 
If the property had been sold for coin it would not have 
brought its full value. The disturbances ot the times had 
greatly deranged financial matters, and coin had a fictitious 
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value, and could not be obtained without much difficulty. 
The purpose of the vendor, who was an officer of the Court, 
was to secure himself and the parties interested in the proceeds 
of the sale, against payment in the depreciated currency of the 
country. If his purpose was to demand gold or silver, he 
ought, in common fairness, to have so declared in his terms of 
sale. 

We conclude, after considering the facts in the case in con- 
nection with the circumstances ot the times, that the under- 
standing between the parties was, that payment was to be 
made in money ot par legal value, and.not at a discount in the 
ordinary commercial and business transactions of the country. 

Money is a representative of value, established by law, and 
made a legal tender in the payment of debts. In this country 
we now have two kinds of money, i. e., coin and treasury notes, 
but, in contemplation of law, they are of equal value in the pay- 
ment of private debts. Treasury notes may therefore be 
regarded in the payment of this bond as “ wndepreciated 
money,” and as the holder received the nominal amount and 
interest in treasury notes, the bond was satisfied and dis- 
charged, and judgment ought not to have been rendered for 
any premium, as on a special contract. 

There was error. 


Per Curiam. Judgment reversed 
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ROBERT A. WILLIAMS ». S. A. DIXON and J. L. DIXON, 


The plaintiff owned an ass, which he knew to be dangerous, and in the 
habit of pursuing and injuring stock, and with a knowledge of such 
vicious qualities he permitted him to run at large: Held, that if such 
an animal is found pursuing a cow which he threw down, and was in 
the act of stamping her, when the defendant, believing it was necessary 
to kill him to save the life of his cow, killed the ass, that defendant 
was justifiable. Parrott v. Hartjfield,4 Dev. & Bat, 110, and Morse y, 
Nizon, 6 Jones 84, cited and approved. 


This was an action of trespass vi e¢ armis brought under the 
old system, and tried before Zourgee, J., at Spring Term, 1871, 
of Person Superior Court. 

The plaintiff's declaration alleged that defendant had killed 
amass belonging to the plaintiff, to his damage three hundred dol- 
lars. The facts were, that the plaintiff bought the animal from 
one Barnett, with a full knowledge that he was dangerous and 
had a propensity for injuring and killing stock. With this 
knowledge the plaintiff did not confine the ass, but permitted 
him to run at large. It was also shown that the animal had 
committed sundry depredations upon the stock of defendant; 
that plaintiff had been informed thereof, and had been advised 
by defendant that} the animal ought to be confined. It was 
also in evidence that Barnett (the former owner of the ass) in- 
formed plaintiff prior to the sale that the ass would attack also 
persons on horseback. 

Sometime after the purchase of the animal by the plaintiff, 
the defendant heard a noise near his house, and found the ass 
pursuing a cow belonging to him ; that defendant attempted to 
drive off the ass; before, however, he could reach him, he 
had thrown the cow, and was standing with his feet in the act 
of stamping her; that defendant shouted, and as he did so, the 
ass turned off from the cow, and as he turned, defendant, at the 
suggestion of the other defendant, fired his gun and shot the 
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ass, from the effects of which the animal died. The detendant 
testified that he believed the ass would have'killed the cow, had 
he not shot him. 

His Honor instructed the jury that if they believed from the 
evidence that the ass was a dangerous animal, and that it was 
necessary to kill him to protect the life of his cow, they should 
find for defendants, to which the plaintiff excepted. 

Verdict for defendants. Rule, &c. Judgment and appeal. 


hk. C. Badger, for plaintiff. 
T. B. Venable and J. B. Batchelor, for defendants. 


Ropman, J. There is no error. The rule laid down by his 
Honor is supported by the cases of Parrott v. Hartsfield, 4 D. 
& B. 110, and Morse v. Niwon, 6 Jones, 84. It is objected 
however, that it appeared upon the evidence that at the mo- 
ment when the ass was shot he had turned off from the cow, 
and therefore the killing could not be justified as being neces- 
sary to protect the property of the defendant. 

But we are of opinion, that this question was fairly left to 
the jury, and that there was evidence in support of their 
finding. 

With the weight of the evidence we have nothing to do. 


Per Curiam. Judgment affirmed. 
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HENRY HUGHES ». W. H. WHEELER. 


Under the old system, if the declaration is in case, and it does not further 
appear whether the action is in tort or contract, it will be regarded as 
ambiguous or doubtful pleading. 

Where the defendant understood the action to be in tort, and the plain- 
tiff did not disclaim it, but offered evidence to establish a breach of 
contract, such action cannot be sustained. 


This was an action on the case brought under the old system, 
tried before Henry, J., at Fall Term, 1870, of Forsyrs 
Superior Court. 

The plaintiff upon the trial offered in evidence a note execu- 
ted by the detendant to plaintiff in which the defendant promis- 
ed to deliver the plaintiff a quantity of wheat ; and claimed dam- 
ages for the non delivery of the wheat in accordance with said 

contract. Plea. general issue. There was no deelaration in 
‘writing, and only astatement that the plaintiff declared in case. 
‘The defendant asked the Court to charge the jury that the action 
could not be sustained, and that plaintiff should have declared 
in assumpsit. His Honor held that the action was properly 
brought, to which defendant excepted. Verdict tor plaintiff. 
Rule, &c. Judgment, and appeal by the defendant. 


T. d. Wilson, for defendant. 
Masten and Blackmer & McCorkle, contra. 


Reape, J. The declaration isin case, the action having been 
commenced under the old system, but it does not appear 
whether in tort or contract. Thisis what is called “ambiguous 
or doubtful pleading,” and therefore bad, 1 Chitty Pl, 271. 

The defendant took the objection that the action would not 
lie. From this it would seem that he understood the declara- 
tion to be in tort, and the plaintiff did not disclaim it. In 














JUNE TERM, 1871. 419 





State vo. LAMB. 





answer to the objection his Honor held that the “ action would 
lie.” 

But still it does not appear, except by inference, and from 
that obscurely, whether the action is founded in tort or contract. 

If in tort it is misconceived. Case, nothing more appearing, 
is generally understood to be intort. 1 Chitty Pl. 151. 

For the error in this particular there must be a venire de 
novo, which is to be regretted, as the merits seem to be with 
‘the plaintiff. 

The bad pleading however is his own fault. 


Per Curiam. Venire de novo. 








STATE v. JOSEPH LAMB. 


“To constitute an “order for the delivery of goods,” within the meaning 
of Rev. Code, chap. 34, sec. 59, a forgery, there must appear to be a 
drawer, a person drawn upon, who is under obligation to obey, and 
there must appear to be a person to whom the goods are to be delivered. 

If the paper writing set forth in the indictment as a forgery does not 
contain these requisites, there cannot be a conviction for forgery under 
such statute. 

“The writing set forth in the indictment is such an instrument as will con- 
stitute at common law a forgery, hence, the conclusion “against the 
form of the statute” may be rejected as surplusage, and under the con- 
viction in this case the defendant may be punished for a misdemeanor, 
as at common law. 


Indictment tor forgery tried before ool, J., at Spring Term, 
1871, of Perquimans Superior Court. 

The indictment contained two Counts, the first of which is 
only material to be stated, and is as tollo #s, to wit: 
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“STATE OF NORTH CAROLINA, 
* Perqumans County, 
“ Superior Court, Fall Term, 1871. 

“The Jurors for the State upon therr oath present that Joseph 
Lamb, of color, late of said county, at and in said county, with 
force and arms on the 20th day of September, A. D. 1870, 
falsely and fraudulently did forge and counterfeit, and cause 
and procure to be forged and counterfeited, a certain order for 
the delivery ot goods, purporting to be made and signed by one 
James H. Hyatt, and addressed to Baxter & Adelsdorf, of 
Norfolk, Va., the tenor of which said forged and counterteited 
order for the delivery of goods is as follows, that is to say: 

‘Woopvitty, N. C., Sept. 20, 1870. 
‘ Messrs. Baxter & Adelsdorf, Norfolk, Va., 

“‘ Gents :—Please send me one bbl. of molasses, one-half bbl. 
of sugar, 2 boxes soap, 2 bbls. of crackers, 1 keg powder, 1 jar 
snuff. Please put them as cheap as possible, and send them 
by steamer to E. City, and oblige, 

‘Very respectfully, 
‘JAMES H. HYATT!’ 
“ With intent to defraud the said James H. Hyatt to his great 
damage, contrary to the form and statute in such cases made and 
provided, and against the peace and dignity of the State.” 

The jury found the defendant guilty upon said count, and 
not guilty upon the second count, whereupon the defendant 
moved in arrest of judgment, which motion was overruled. 


Judgment and appeal. 


Attorney General, tor the State. 
Busbee & Busbee, for defendant. 


I. This indictment is defective, 

1. Because the forged paper writing set out, is not “an order 
for the delivery ot goods,” and the indictment is therefore self- 
contradictory and defective. 

2. That there is no allegation that the person whose name 







































JUNE TERM, 1871. 





STaTE v. LAMB. 





is signed to the order, had or assumed to have any right to order 
the delivery of goods. Clinch’s case, 2 Russ on Cr. 473; 3 
Chitty Cr. Law 1033. 

3. Because it is not alleged that the persons to whom the 
order was directed, were, or were supposed to be, in possession 
of the goods, or any part of them named in the order. 3 Russ 
on Cr. 474. 

4. Because the intent to injure is corruptly laid, the injury 
being necessarily inflicted, (if the rest of the indictment was 
good) upon the persons from whom the goods were ordered. 

Il. The indictment cannot be maintained at common law, 
because, . 

1. If the forged paper is described as an “ order for the de- 
livery of goods,” and is not, the indictment is contradictory 
and defective at common law as well as by statute. Fost. 119. 

2. But the oftence is not indictable at common law ; a prom- 
issory note is not such a paper as can be forged, and much less 
an order for the delivery of goods, or a request for goods. 
3 Ch. Cr. Law 1022. 


Dick, J. The question presented on the motion in arrest of 
judgment, is whether the forged paper writing set torth in 
haec verba in the indictment, and described as an “ order for 
the delivery of goods” comes within the meaning of our statute. 
Rev. Code, ch. 34, sec. 59. 

The same language is used in the statute, 7 Geo. 2, and has 
frequently received judicial construction in England. 

“A forged order on a tradesman in the name of a customer, 
requesting that the goods mentioned in it, might be delivered 
to the bearer, is not within the statute, 7 Geo. 2, it the 
eustomer has no interest in the goods mentioned.” Williams’ 
case, 1 Leac, 114; Clinch’s case, 7b. 540. 

To constitute an “order for the delivery of goods,” within 
the meaning of the statute, there must be apparently a drawer ; 
that he must appear to have a disposing power over the goods : 
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that there must be a person drawn upon, who is under obliga- 
tion to obey ; and there must appear a person to whom the de- 
livery isto be made. 1 Bish. C. L. 343. Newton’s case, 9 
Moody, 89. To remedy the defects in the statute, 7 Geo. 2, 
pointed out in numerous decisions, other statutes were passed 
to cover as far as possible, all cases of forgery which might arise 
in commercial or business transactions. The words “under- 
taking,” “ warrant,” “authority,” and “ request,” contained in 
statute 11 Geo. 4, and 1 William 4, are not in our statute ; 
and we need not refer to the construction given to these words 
by various decisions in the English Courts. In the case before 
us the forged paper writing, does not come within the statutory 
meaning of an “ order for the delivery of goods,” as construed 
and defined by the Courts in England, and we see no sufficient 
reason for departing from the rules which they have estab- 
lished. The paper in question is a request for the delivery of 
goods, and would come within the provisions of the English 
statutes against forgery, but it is not embraced in our statute. 

His Honor erred therefore in pronouncing judgment against 
the defendant, for a felony under the statute. The Attorney 
General insisted in his argument in this Court, that the defen- 
dant was guilty of the crime of forgery at common law, and as 
he was convicted, judgment ought to be pronounced against 
him for this offence. 

After careful consideration, we are of opinion that such a 
position: is correct in law. 

In Wood’s case, Strange, 747, it was held that forging an 
order for the delivery of goods, was a misdemeanor at common 
law ; and Mr. East considers this case to have settled the rule 
that the counterfeiting of any writing with a fraudulent intent 
whereby another may be prejudiced, is forgery at common law. 
2 East. P. C. 861. 

In our case the forged paper is set out fully in the indict- 
ment, and we can see that it is such a forgery as is punishable 
at common law, and judgment may be pronounced, although 
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the prisoner was indicted under the statute, for the conclusion 
against the statute may be rejected as surplusage. State v. 
Walker, N. C. Term Rep. 229, 1 Bish. C. Pr. 349. 

The objection made by the defendant’s counsel, that there 
is a misdescription ot the paper set out in the indictment, can- 
not be sustained. Under some of the old decisions of the 
Courts, this objection would be fatal,—but the principle is now 
well established, that where the instrument is fully set out in 
the indictment, a technical designation of its character, may be 
dispensed with ; and in such, a misnomer of the instrument 
may be rejected as surplusage. Wharton C. L. sec. 1467, 
and note. 

There was error in the judgment of the Court below, and 
this opinion must be certified, to the end that his Honor may 
pronounce judgment according fo law. 


Pex Curiam. Reversed. 








ISAAC BATES o. HINSDALE et al. 


The law takes notice of the fractional parts of a day when there is a con- 
flict between creditors arising as to the application of money received 
on Justices’ judgments filed and docketed on the same day. Sec, 503, 
C. C. P. 

Therefore judgments filed and docketed at 2 o'clock, 30 minutes P, M., 
have priority over judgments filed and docketed at a Jater hour of the 
same day. 


Rule upon the defendant Robert W. Hardie, Sheriff of Oum- 
-berland County, to show cause why money in his hands, the 
proceeds of sale of personal and real property ot the Bank of 
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Fayetteville, sold under executions, should not be applied to the 
payment of the executions in favor of plaintiff, heard before 
Buaton, J , at Spring Term, 1871, of Cumpertanp Superior 
Court. 

The Sheriff made return that the defendants were contesting 
claimants to the fund in his hands, and asked that they be made 
parties, whereupon the defendants accepted service of summons, 
appeared and litigated their rights. 

The facts are that on the 4th day of April, 1870, the plaintiff 
and the defendants all obtained judgments against the Bank of 
Fayetteville, amounting to one hundred and fifty-six cases. In 
the language of his Honor who tried the cause, “there was 
quite a rush” amongst the creditors, in trying to get the first 
judgments. 

The transcripts in the plaintiff Bates’ tifteen judgments, as also 
those of the defendants John W. Hinsdale and Samuel J. Hins- 
dale were filed in the Clerk's office on the 4th of April, 1870, 
and marked “ filed at 2 o’clock, 30 minutes, P. M.” 

The other defendants having one hundred and nineteen 
judgments, made “quick time” in procuring transcripts, and 
having the same filed, which were endorsed by the Clerk, 
“filed and docketed 4th of April, 1870, at 3 o’clock, 35 min- 
utes, P. M.,” excepting the two judgments of the defendant, 
Pemberton, which were docketed at 4 o’clock, 10 minutes, 
P. M. ) 

His Honor was of opinion and so decided, that the proceeds 
of the realty should be applied ratably amongst all the judg- 
ments and executions. It is unnecessary to report his ruling 
as to the application of the proceeds of the personalty. From 
the ruling of his Honor the defendant Hinsdale appealed. 


Bragg & Strong and Mcfae for the plaintiffs. 
Phillips & Merrimon and B. & T. C. Fuller for the de- 
fendants. | 
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Pearson, C. J. The question in regard to the application of 
the proceeds of the sale of the personal property, having been 
disposed of, as was stated at the bar, the case is now confined 
to the question in regard to the application of the proceeds of 
the sale of the house and lot. 

His Honor ruled, that the fund be applied rateably to all of 
the executions. We regret not to be able to concur in this 
conclusion ; for, “ equality is equity.” The parties all used 
diligence, and the difference is simply in respect to time. But 
these judgments and the proceedings had thereon, being ren- 
dered and done in 1870, must be governed by the C. C. P. 
alone; and according to it, time in docketing judgments, is 
made material, and the miller’s rule is adopted ; “ first come, 
first served.” 

Grant, that the day during which a Justice of the Peace 
renders judgments, is his Term, and has the same legal incidents, 
as the Term of a Court, so that all of the judgments, to use the 
language of his Honor, are “cotemporaneous,” we can see no 
ground on which this principle can be applied to the action of 
the clerk in docketing judgments, in the face of the provision 
of C. C. P. sec. 503: “The time of the receipt of the trans- 
cript by the clerk, shall be noted thereon, and entered in the 
docket ; and from that time, the judgment shall be a judgment 
of the Superior Court in all respects.” Time is sometimes used 
as synonymous with day, as when one asks, “at what time in 
April, was the act done?” Reply, “on the 4th day”—here 
time and day are treated as the same in meaning. But if asked, 
“at what time of the day, was the act done”? obviously the 
meaning of the two words would not be the same. 

Time in the section under consideration, is material ; as it is 
in regard to the registration of deeds of trust; when the most 
the Court could do by construction, was to treat deeds as being 
registered the moment they are handed to the officer, as it is 
in regard to the levy of executions on personal property. 

This matter was fully argued and considered by us in John- 
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son v. Sedberry, at last Term, 65 N. C.1. The Court was not 
able then, and is not able now, to see how the mischief could 
be remedied, by construction merely, and felt obliged to haye 
recourse to the power conferred by section 394, of prescribing 
rules of practice and procedure; and did at that Term, pre- 
scribe a rule; but that rule can have no application to the pre- 
sent case, fur all of these proceedings were had before the 
adoption of the rule, and must stand solely upon the C. C. P,, 
as it is written. 

There is error. The fund must be applied to the several 
executions, giving priority, according to the times in the day 
at which the transcripts were received by the clerk. Judgment 
of the Superior Court reversed, and judgment in conformity to 
this opinion. 


Pr Curiam. Judgment reveresd. 








THE STATE ov. MILES BAILEY. 


The judgments of inferior Courts at Common Law could only be reviewed 
by writs of error, or writs of falee judgment. By our Law, appealsare 
used in lieu of those writs. 

Appeals from interlocutory judgments are only allowed in civil suits, and 
this by virtue of Rev. Code, chap. 34, sec. 27. Therefore when the 
Court found from ez” parte affidavits that the defendant, during the trial 
of an indictment for larceny, was guilty of tampering with a juror, and 
for such conduct ordered a juror to be withdrawn and a mistrial made, 
the defendant had no right to appeal to this Court. State v. Prince, 
63 N. C. 529, cited and commented on. 


This was an indictment for larceny, with a count for receiv- 
ing stolen goods, tried before Pool, J., at Spring Term, 1871, 
of Bert Superior Court. 
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The defendant had pleaded “ not guilty,” when the jury was 
empanneled, and three witnesses had been examined on the 
part of the State. The Court was then adjourned for the 
night, and the jury permitted to separate, with the usual 
instructions not to discuss the case amongst themselves, nor to 
allow others to speak of the matter to them. 

On the meeting of the Court next morning, the Solicitor 
offered certain ex parte affidavits of indifferent persons, charg- 
ing defendant, two ot the jurors, and one of the witnesses, with 
corrupt conduct during the recess of the Court, and moved to 
discharge the jury from the further consideration of the case. 
The defendant opposed the motion, and asked to be allowed to 
offer the affidavits of himself and those of the two jurors, and 
that of the witness charged with these offences, denying the 
allegations made against them. The Court held that the affi- 
davits ot indifferent persons could be offered, but declined to 
hear the affidavits of the parties implicated; to which de 
fendant excepted. 

Th Court, after finding the facts from the ex parte affidavits, 
which the decision of the Court renders unnecessary to be 
recited, ordered a juror to be withdrawn and mistrial made. 

The Solicitor moved that the defendant be required to enter 
into recognizance for his appearance at the next term of this 
Court. The defendant moved to be discharged. The Court 
overruled defendant’s motion, and required him to enter into 
recognizance for appearance asked for by the State. 

The detendant prayed an appeal to the Supreme Court, from 
the order discharging the jury and making a mistrial, and trom 
the order requiring him to enter into recognizance. 


Attorney General, for the State. 
D. A. Barnes, tor the defendant. 


Borex, J. At common law, there was no appeal trom the 
decision of any of the Courts, high or low, and these decisions 
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could only be reviewed by writ of error, or writ of false judg. 
ment. 

By our law, appeals are used as a substitute for those writs, 
and these writs were always after a final judgment in the Court 
where the suits were tried; and appeals being by our lawa 
substitute for writs of error and false judgment, were always 
atter a final decision, until the act of 1831-’2, Rev. Code, chap. 
35, sec. 2, entitled “an act to allow appeals to the Supreme 
Court trom interlocutory judgments, orders, and decrees of the 
Superior Courts of Law and Courts of Equity.” 

And when appeals were allowed by the Judges under the 
act of 1831-2, the Supreme Court possessed no power under 
this act to enter any judgment reversing, affirmiag or modi- 
fying the orders, judgment or decrees appealed from, but the 
Supreme Court are directed to cause their opinion to be certi- 
fied to the Court below with instructions to proceed upon such 
order, judgment or decree, or to reverse or modify the same 
according to the opinion so certified. But the act 1831~2, did 
not authorize the Judges to allow appeals in State cases. So 
appeals in such cases can only be taken after a final decision in 
the Superior Court. 

There was therefore error in allowing an appeal from the 
order directing a mistrial. 

We make this decision with less regret for the reason, that 
it does not deprive the defendant ot his right to have the de- 
cision of his Honor reversed by this Court, if he erred in order- 
ing the mistrial, as the defendant can avail himself ot the objec- 
tion when called for a second trial. See the cases of the Peo- 

ple v. Alcott, 2 Johnson’s cases, 301; Commonwealth v. Cook, 
6 Sergeant, S. & Rawle, 577: and Klock v. The People, 2 Par- 
ker, C. C. 676. In inferior misdemeanors such as assaults, 
batteries, forcible trespass and the like, the Judges have a dis- 
cretionary power to order mistrials, and in such case their deci- 
sions cannot be reversed in like causes, but even here mistrials 
should not be granted for slight causes. But in capital felonies, 
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and in felonies not capital, and in misdemeanors where inferior 
punishments may be inflicted, as in perjury, conspiracy and the 
like, the decisions of the Judges in the Court below may be 
reviewed in this Court: In such cases the Judges should find 
the facts, which this Court cannot review ; but the law. bearing 
upon the facts thus found, are {the subject of review in this 
Court, by an appeal, atter a final decision in the Court below. 

No mistrials should be ordered in such cases, unless there 
exists what the Jaw terms a strong and urgent necessity. In 
the case of the Commonwealth v. Cook, 6 Sargeant and Rawle 
577, Chiet Justice Tilghman in defining this legal necessity, 
says “the moment it is made to appear to the Court, by satis- 
factory evidence, that the health of a single juryman is so affect- 
ed as to incapacitate him to do his duty, a case of necessity has 
arisen.” The Chief Justice also says, there is a class of cases 
which depend on what may be termed a necessity of doing jus- 
tice, such as where the prisoner has tampered with some of the 
jury ; this necessity arises from the duty of the Court, to guard 
the administration of justice against traudulent practices. 

It is presumed that it was this necessity upon which the 
Judge below ordered the mistrial in this case. 

In the case of the State v. Prince et. al., 63 N. C. 529, this 
Court did entertain the appeals from a decision ordering a 
mistrial. In that case both the State and defendant appealed, 
and no objection was taken to the appeal, and the attention of 
the Court was not called to the fact, that in criminal cases, no 
appeals are allowed from interlocutory orders, but only after 
the final decision. 

There being error in allowing the appeal, it must be dis- 
missed. 


Per Curiam. Judgment affirmed. 
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ELIZABETH O. GARRETT ». ABRAM TROTTER and JEREMIAH 
FIELDS. 


Whether in a complaint for the recovery of realty, it is sufficient to allege 
that the defendants are in possession of the locus in quo, and withhold 
the possession thereof from plaintiff. Quere ? 

Assuming that the complaint is defective, advantage ought to have been 
taken thereof in “apt time,” and it cannot be considered “apt time,” 
to have filed an answer to the merits, and make the objection at the 
trial term. 

Such a complaint is sufficient, and the defect, if any, is aided by the de- 
fendants’ answer, which shows that they understood the complaint to 
charge an illegal withholding of the possession. 

‘The doctrine of aider, express or implied, and the principles applicable to 
defective pleading discussed and explained. Love v. Commissioners of 
Chatham, 64 N.C. 706, cited and approved. 


Action for the recovery of realty, tried before Zourgee, J., at 
Fall Term, 1870, of Gui.Frorp Superior Court. 

The plaintiff alleges in her complaint, that she is seized for 
life of certain premises, describing them with sufficient cer- 
tainty. 

In article IT of the complaint, she alleges that the defendants 
are in possession thereof and withhold the same from her. 
Then she demands judgment for the possession of the premises, 

-and for one hundred dollars as damages sustained, &c. 

The defendants in their answer admit that the plaintiff is the 
owner of the locus im quo, but “deny they withhold the 
same illegally.” They also aver that they are entitled to the 
land for three years commencing in January, 1868, by virtue 
of a lease made to the defendant Fields by the plaintiff. The 
pleadings were filed at Spring Term, 1869. 

When the cause was reached for trial, and before the jury 
were empanelled, the defendants objected to the hearing of any 
testimony on behalf of the plaintiff against the detendants, be- 

cause said complaint omitted to set forth, “ that the defendants 
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were wrongfully and unlawfully in possession of the premises 
described in the complaint, and wrongfully and unlawfully with- 
held the same from the plaintiff.” 

The said objection being considered by the Court, it was 
ordered that said action be dismissed. Judgment and appeal. 


Dillard & Gilmer and Mendenhall, for plaintiff. 
Scott & Scott and Ball & Keogh, tor defendants. 


Pearson, C. J. It appears by the record, that the contro- 
versy between the parties is in regard to a lease for a term of 
three years, which the defendants allege the plaintiff made to 
Fields. 

This allegation is denied by the plaintiff, issue is joined and 
comes on for trial; but a motion is made by the counsel of the 
defendants in medias res, and the action is dismissed, without 
the merits of the case being touched. 

The first reflection suggested by this state of facts must be 
under a Code of Civil Procedure, professing its main object to 
be, to have every case decided “upon the merits,” and to this 
end abolishing the distinction between actions at law and suits 
in equity, and all the forms of such actions and suits, C. C. P., 
sec. 112; abolishing all the forms of pleading heretofore exist- 
ing, sec. 91; declaring no variance shall be deemed material, 
unless it has actually misled the adverse party in maintaining 
the merits on his side, sec. 128 ; and allowing amendments on 
& scale so liberal that it may well be said “any thing may be 
amended at any time;” tor, before or after judgment, the 
pleading, process or judgment may be amended by “ inserting 
other allegations material to the case,” and by “conforming 
the pleading or proceeding to the facts proved,” sec. 131, 132. 
How does it happen that a case could thus go off, without 
touching merits ? 

There is error or the grounds: 

1. The complaint alleges that the defendants are in posses- 
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sion of the land, and withhold the same to her§$damage, one 
hundred dollars. 

The answer admits that the detendants are in possession of the 
land, but deny that they withhold the same from the plaintiff, 
illegally, as is alleged in the complaint; and then avers the fact 
ot a lease by her for a term of three years, which is unexpired. 

Admit that the complaint is defective in this, it does not al- 
lege in so many words that the defendants illegally and wrong- 
fully withhold the possession from the plaintiff ; although as the 
the C. C. P. requires a statement of facts to be “plain and con- 
cise, without unnecessary repetition,” section 13 ; and a state- 
ment in “ ordinary and concise language, without repetition,” 
section 100; it might well be questioned whether the com- 
plaint be defective in this particular. But supposing it to be 
so, the defect is aided by the answer, which shows that deten- 
dants understood the complaint to charge an illegal withhold- 
ing of the possession. 

“ A defect in pleading is aided, if the adverse party plead 
over to, or answer the defective pleading in such a manner, that 
an omission or informality therein is expressly or impliedly 
supplied or rendered formal or intelligible.” 

The following are a few instances of an express aider: In 
an action of debt on a bond, when the declaration specified no 
place at which the bond was made, it was held that a plea ot 
duress, “apud B.,” supplied the omission in the declaration, 
as such a plea contained a distinct admission that the bond was 
made at the place where the duress was. In an action for slan- 
der, when the declaration averred that the plaintiff was fore- 
sworn, without saying how, it was determined that this defect 
wastaided by a plea of justification, which alleges that the plain- 
tiff, who was stated in the declaration to be a constable, had 
taken a false oath at the sessions. And again in an action of 
trespass for taking a book, when the plaintiff omitted to state 
that it was his book, or that it was in his possession, and the 
defendant in his plea, justified the taking the book out of the 
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plaintiff's hand ; the Court held, on motion in arrest, that “ the 
ymission in the declaration was supplied by the plea.” 1 Chitty 
Plead. 671. Our case furnishes another apt illustration of the 
principle of aider, by admissions express or implied in plead- 
ing over. It was said the Code of Civil Procedure no where 
adopts the doctrine ot “ aider,” by admissions in pleading over. 
The principle commends itself so strongly by its good sense, 
that it must be taken to underlie every system of procedure, 
professing to aim at the furtherance of justice, and to put con- 
troversies upon their merits, and not allow actions to go off 
upon subtleties and refinements. 

We have seen also that the Code of Civil Procedure is much 
more liberal in its provisions to meet the merits of controver- 
sies, than the system ot procedure in England, even atter the 
statutes of jeofadls and amendments, and the statute, 4 Anne, 
requiring all defects in form to be specially assigned as cause of 
demurrer; and it may be added, that in regard to demurrers, 
the C. C. P. improves upon the statute of Anne, and requires 
every demurrer, whether tor substance or form, to specify dis- 
tinctly the ground of objection to the complaint, sec. 96 ; Love 
v. Comm’rs of Chatham, 64 N.C. 706. When there is a de- 
tect in substance as an omission of a material allegation in the 
complaint, it is a detective statement of the cause of action; 
and the demurrer must specify it, to the end that it may be 
amended by making the allegation. And when there is a 
statement of a defective cause of action, the demurrer must 
specify, to the end that as there is no help for it, the plaintiff 
may stop his proceeding without a further useless incurring of 
costs. The distinction between a defective statement ot a 
cause of action, and a statement of a defective title or cause of 
action, is made, 1 Chitty Plead. 681, and may be illustrated 
by two instances: 

1. The complaint alleges that the defendant, as constable, 
collected money for the plaintiff, and failed to pay it over ; 
omitting to allege a demand. Here is a defective statement ot 

6 
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@ cause of action. The complaint alleges that the plaintiff ig 
assignee of a reversion after a term of years; that at the time 
of the assignment there was rent arrear due by the defendant, 
the lessee, for years, and the plaintiff demands this rent arrear. 
Here is a statement of a defective title or cause of action, 
The distinction is a clear one, and leads to important dif 
ferences. 

2. It is a rule in every system of procedure; “ good matter 
must be taken advantage of, in due form, apt time and proper 
order.” Had the supposed defect, in omitting to allege that 
the withholding of possession was illegal, been set out as ground 
of demurrer, the plaintiff could have amended; or if it had 
been taken in arrest of judgment, after verdict, the plaintiff 
could have amended ove tenus, or availed himself of the princi- 
ple, thatjcertain detects of substance, as well as form, are cured 
by verdict. This is a well settled principle. It is thus stated 
by Sergeant Williams in his notes to Saunders’ Reports, 1 vol. 
‘228, note 1. “When there is any defect or omission in any 
pleading, whether in substance or form, whieh would have 
been a fatal objection upon demurrer ; yet if the issne joined 
be such, as necessarily required on the trial proof of the facts 
so defectively stated or omitted, and without which it is not to 
be presumed, that, either the judge would direct the jury to 
give or the jury would have given the verdict : such defect, im- 
perfection or omission is cured by the verdiet, by the common 
law, or in the phrase often used upon the occasion, such defect 
is not any jeofail after verdict.” 

In our case, the objection was not taken in apt time, or in 
proper order ; but in the midst of the trial, all evidence on the 
part of the plaintiff is ruled out, and her action dismissed, thus 
depriving her of the benefit of the principle, ot certain defects 
being cured by verdict, if it applied to the case; and at all 
events depriving her, of the right to amend ore tenus, “by 
inserting other allegations material to the case,” and by “ con- 
forming the pleading or proceeding to the facts proved,” C. C. 
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‘is P. sec. 131, 132. This irregularity furnishes a second ground 
me upon which the plaintiff is entitled to have the judgment set 
nt, ‘aside, and a venire de novo awarded. 





It was said upon the argument; the C. ©. P. prescribes no 
order or time for taking objections, and reliance was put upon 
sec. 99: “If nosuch objection be taken either’by demurrer or 
answer, the defendant shall be deemed to have waived the same, 
excepting only the objection to the jurisdiction of the Court ; 
and the objection that the complaint does not state facts suffi- 
cient to constitute a cause of action.” 

The counsel for the defendant,fand his Honor, fell into error, 
iby not adverting to the distinction above referred to, between 
a defective statement of a cause of action, and a statement of a 
defective cause of action. There is alike distinction between a 
‘defect of jurisdiction in respect to the subject ot the action, 
.and a want of jurisdiction in respect to the person: for illus- 
tration: Action in a Superior Court upon a note for less than 
:$200 ; here there is a detect ot jurisdiction in respect te the sub- 
ject of the action; it cannot be helped by waiver, consent, 
amendment or otherwise, and the sooner the proceeding is 
‘stopped, the better: Action in the County of Orange, against 
the Charlotte & Columbia R. R. Co.; here is a want of juris- 
‘diction in respect to the person, which may be waived by con- 
sent, or by making full detence or pleading by an Attorney of 
‘the Court. 

If at any time it appear that the Court has no jurisdiction 
-ot the action, or that the plaintiff has no cause of action, the 
ourt may stop the proceedings and dismiss the action, for it 
‘is idle to go further; but when the objection grows out of a 
defective statement of the cause of action, the Court cannot stop 
in the midst of the triai of an issue and dismiss the action ; for, 
the plaintift is thereby deprived of the advantage of having the 
defect or omission in the statement of his cause of action cured 
by verdict, which is a principle ot the common law, and does not 
depend upon a provision of the C. C. P., provided the case falls 
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within the application of the principle; and at all events he is 
deprived of the privilege of amending, secured to him by the 
C. C. P., by having the pleadings and proceedings made to con- 
form to the facts proved, which of course he cannot avail him. 
self of, should the testimony be all ruled out, and the action 
abruptly terminated, instead of proceeding in the trial of the 
issue, andghearing the evidence which the parties have come 
prepared to offer. After verdict, the defendant may make the 
objection by motion in arrest. 
Judgment reversed. 


PER CURIAM. Ventre de nOvVO, 








GEORGE W. BULLARD, Adm’r. of WM. C. McDANIEL, deceased, ». 
A. JOHNSON, Jr., and MICAJAH THOMASON. 


Under sec. 132, C. C. P., the Courts possess the power at any time before 
or after judgment, to amend, by adding or striking out the name of any 
party, or by conforming the proceedings to the facts proved. 

When a lessor, during the existence of a lease, conveys by deed the realty 
to a third person, and an action is afterwards brought for the rent by 

, the lessor, the Court has the power to amend, by striking out the name 

_ of the lessor, and inserting that of the assignee. 

Where A. made a lease for a term of years, and during the existence 
thereof he conveys the land by deed to B., the latter can recover for 
the rent which had accrued after the title to the land passed to him. 
Kornegay v. Collins, 65 N. C., cited and approved. 


nid was a civil action tried before Buston, /., at Spring 
Term, 1871, of Cumpertanp Superior Court. 

The summons was originally in the name of Randal MeDan- 
iel, and the complaint alleged the non-payment of two years 
rent for a set of mills in Fayetteville, leased by plaintiff to de. 
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fendants, from 1st of November, 1862, to 1st of November, 
1864. During the progress of the trial the defendants offered 
in evidence a deed trom Randal McDaniel to W. C. McDaniel, 
dated August 29th, 1863, and registered November 6th, 1863, 
tor the mill property. 

Upon the deed being read, the counsel for the plaintiff offered 
evidence that W. C. McDaniel was dead, and that G. W. Bul- 
lard was his administrator, and asked leave of the Court that 
said administrator might have leave to come in and be joined 
as party plaintiff with Randal McDaniel, and that the necessary 
amendments for that purpose might be made. This applica- 
tion was allowed by the Court. 

After the amendments had been made in accordance with 
leave of the Court, the defendants moved to non-suit the plain- 
tiffs, on the ground of misjoinder. 

The plaintiffs met this motion, by a motion to amend the 
summons and complaint by striking out the name of Randal 
McDaniel, leaving Bullard sole plaintiff, and also to amend so 
as to claim the value of only one year’s rent, being rent due 
for 1863. 

The Court, after consideration, in furtherance as was sup- 
posed of justice, and to save the public time, (two days having 
been consumed in the trial) overruled the motion to non-suit, 
and allowed the motion of the plaintiffs to amend and strike 
out, upon the payment of all costs incurred, and a mistrial and 
continuance of the case, should the defendants so desire, in con- 
sequence of being taken at a disadvantage by reason of the 
amendments allowed. 

The terms were accepted by the plaintiff, when the 
defendants moved to nonsuit the plaintiff, on the ground 
that there was no privity of contract showed between him and 
the defendants. His Honor being of opinion that the rent 
accruing since the date of the deed remaining unpaid, it there was 
any, was incident to the reversion, and passed by the deed 
from Randal McDaniel to Wm. C. McDaniel, and that so 
much of said rent as the jury should find had accrued since the 
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execution of ‘the ‘deed, and was remaining unpaid, was recoy- 
erable in this action as now constituted, refused to non-suit the 
plaintiff, to which detendants excepted. For an understanding 
of the opinion of this Court, it is unnecessary to report the evi- 
dence and other points taken in the case. Verdict for plaintiff. 
Judgment and appeal. 


W. McL. McKay, for plaintiff. 
Hinsdale and B. & T. C. Fuller, for defendants. 


Pearson, C. J. The Court may before or after judgment, 
amend, by adding or striking out the name of any party, or by 
conforming the proceedings to the facts proved. C. C. P. sec. 
132. 

This provision, and numerous others of the C. C. P. show, 
that its purpose is to prevent actions from being defeated on 
grounds that do not effect the merits of the controversy, when- 
ever it can be done by amendment. The pervading idea being 
to settle controversies by one action, and thereby prevent the 
loss of the labor and money expended in that action, and*the 
necessity for incurring like labor and expense in a second. 

Whether under this broad power of amending, the Superior 
Court in an action by A, could strike out the name of A and 
insert that of B, a stranger to the controversy, either directly 
or indirectly, as by first adding the name of B as co-plaintiff, 
and then striking out the name of A, is a question not now 
before us; for Bullard, the administrator of the assignee of the 
reversion is not a stranger, but is the person entitled to the 
subject of the controversy according to the facts proved. Our 
case is that of an action commenced in the name ot the lessor of 
a term of years tor rent accrued after he had assigned the rever- 
sion ; and the question is, had the Court power to amend by 
striking out the name of the assignor, and inserting that of the 
ussignee as plaintiff ? 

At the last Term of this Court, it was decided after much 
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argument, that rent service was incident to the reversion, and that 
the rent not accrued passed to the assignee. Kornegay v. Col- 
lins, 65 N. C. 69. Betore that case, it appears to have been a 
question of doubt, among the members of the profession, 
whether the rent passed to the assigeee of the reversion, or be- 
longed to the lessor as a personal chose in action. In this case 
the action had been commenced in the name of the lessor ; and 
after that decision the motion to amend was made. We con- 
cur with his Honor in the opinion that he had power to allow 
the amendment; and we will add that upon the facts proved, it 
was a proper case for its exercise. . 

The terms imposed upon the plaintiff, secured to the defen- 
dants all the advantage which they had any right to expect. 
And there was no controversy between the assignor and the 
assignee; but the controversy was, that the defendants were 
not disposed to pay the rent to either of them, and to set up 
claims for repairs. The action being in the name of the assignor, 
the attempt was to defeat it on the ground tltat it should have 
been in the name of the assignee. This difficulty did not touch 
the merits of the case, and was properly put out of the way by 
the amendment. 

The exceptions to the charge ‘and to the rate of damages, 
were not argued in this Court, and it is unnecessary to diseuss 
them. 

There is no error. 


Per Ccriam. Judgment affirmed. 
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JOSEPH SPARKS et al v. ELISHA MESSICK eé¢ al. 


1. In a written bill of sale which contains no warranty of title, none cay 
be imphed or proved. 

2. Although there seems to be an implied warranty of title in the sale of 
personalty, made by parol, yet no such rule is applicable to sales made 
by executors, administrators, &c. , 

3. Where there‘is a warranty of title to personalty which is broken, the 
vendee can take no advantage thereof to have the contract rescinded, 
and refuse payment of the purchase money, when he has kept the pro- 
perty for many years, and had the benefit thereof, until it is destroyed. 

Anders v. Lee, 1 D. and B, Eq. 318, Pender vy. Forbes, 1 D. and B. 250, 
cited and approved. 


Motion to dissolve an injunction heard before Cloud, /., at 
Spring Term, 1871, ot Yadkin Superior Court. 
The plaintiffs gave their single bill to the detendant Elisha 


Messick during the years 1857, or 1858, for fourteen hundred 
dollars, in consideration of a family of negroes sold by the de- 
fendant, Elisha Messick, to the plaintiff Joseph Sparks. The 
negroes went into the possession of plaintiff, Joseph, in 1857 
or 1858, who kept them until their emancipation, except a 
female slave who died during the year 1863. These slaves were 
bequeathed by the last will and testament of George Messick 
to his two daughters, and in the event of their dying without 
issue, then to the children of the defendant, Elisha, who was the 
executor of the said George. The daughters of the testator 
died without issue, and the defendant was the Guardian of his 
children, who are the other defendants in this action. The 
daughters of the testator died prior to the sale of said slaves to 
plaintiff, and at the time of said sale the children ot the defen- 
dant Elisha, were all infants. 

The defendant Elisha brought suit on said single bill prior 
to the adoption of the Code of Civil Procedure, and obtained 
judgment thereon at Spring Term, 1870, of Yadkin Superior 
Court; after which the plaintiffs commenced a civil action 
against defendants, and alleged in their complaint that the 
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defendant Elisha had warranted the title to the plaintiff for 
said slaves, and that he sold said negroes without having had 
any authority so to do, and that he had no title thereto. There- 
after the plaintiff applied for and obtained an injunction against 
the defendants restraining them from the collection of said 
judgment for the reason above stated. 

The plaintiffs’ answer avers that said sale was made by the 
defendant Elisha, by a written bill of sale, signed by him 
as executor of George Messick, which was not offered as an 
exhibit, nor does it appear when it was given. 

At Spring Term, 1871, the defendants after due notice being 
given, moved to dissolve the injunction theretofore granted. 
His Honor being of opinion with the defendants, made an order 
dissolving said injunction, from which the plaintiffs appealed. 





















Phillips & Merrimon, for the plaintifts. 
Bailey, for the detendants. 









Ropman, J. The argument for the plaintiffs requires the 
maintenance of three propositions : 

1, That Messick, the executor, who sold the slave, had no 
title. 

2. That he warranted the title. 

3. That in consequence of the detect, the plaintiff, although 
he continued to hold the slave from 1858, or thereabouts, until 
her death in 1863, might rescind the sale, and refuse payment 
of the price. 

1. It is not necessary to examine particularly the first prop- 
osition, as it is conceded. 

2. The second requires a little more consideration. It seems 
to be the law in England, that as a general rule, there is no 
implied warranty of title upon a sale of chattels. Morley v. 
Altenborough, 3 Ex ch. 500. But this rule has been so lim- 
ited by exceptions, that it has been said to have been pratti- 
cally “eaten up.” Broom’s Leg. Max. 767; Hicholz v. Ban- 
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nister, 17 C. B. N. 8. 708, (112 E. C. L. R.,) Baguely v. Haw- 
ley, Law Rep. 2, C. P. 625. 

That there is such a warranty, seems to be the general doc 
trine in the United States. 1 Pars. Cont. 574, and note e. on 
p- 575. Andres v. Lee, 1 D. & B. Eq. 318. But we thinkit 
clear, that where there is a written bill ot sale, which contains 
no warranty, none can be implied or proved, as that would be to 
add to the writing by parol. Van Ostrand v. Reed, 1 Wend. 
424; Pender v. Forbes, 1D. & B., 250. In this case the plain- 
tiff speaks in his complaint of a “ pretended bill of sale ;” and 
the defendants say there was a bill of sale for the slaves. 

Neither of them produce the bill of sale, or set out its con- 
tents, and it is not said to have contained any warranty. Itit 
had, in fact, contained a warranty, the plaintiff ought to have 
so alleged with certainty; and it is fair to presume that he 
would have done so. 

And although it is stated by the plaintiff, that the defendant 
claimed the slaves’as executor, it is not stated whether he sold 
in his capacity as executor, and professed to convey the estate 
of his testator, or in his own right. It might make a material 
difference, because, it is held that on sales by executors, admin- 
istrators, &c., there is no implied warranty ot title. Picks v. 
Dillahunty, 8 Pars. (Ala.) 134. Bingham v. Mawey, 15 Il. 
295. It this were material, in the view we take of the case, we 
should be compelled to assume the fact against the plaintiff; 

.because it is his duty to state his case plainly and directly, and 
not leave important facts to be be inferred or guessed at. 

It is impossible to tell from the pleadings, with any precision, 
the date of the sale. It seems from the answer to have been 
in 1857 or 1858. Dashe, remained in possession of the plain- 
tiff until her death in 1863, and her children so far as appears, 
until their emanzipation. 

We think that even if there was a warranty of title, which 
was broken, it cannot be allowed to a vendee, to keep the 
property many years, and until it is destroyed, and then to 








ee. 
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rescind the contract and refuse payment of the price, upon the 
ground that the consideration has failed. He has received a 
substantial consideration, he eannot restore, the vendor te his 
original condition, and by his delay, has forfeited whatever right 
he might originally have had to rescind the contract. /untv. 
Silk, 5 East, 449; Percwal v. Blake, 2 C. & P. 514. 

He must be left to recover upon his warranty, if he can 
make one out, such damages as he may be entitled to. 












Per Curiam. Judgment affirmed. 











ELIZABETH A. HAGANS e¢ al v. H. B. HUFFSTELLER, Adm’. of 
HIRAM HAGANS. 











Before entering the Confederate service, A. placed in the hands of B. Can- 
federate currency to be applied to the support of A.’s family. The 
latter died in December, 1862, when B. administered upon his estate, 
paid off the debts of his intestate, and retained in kind the money de- 
posited with him by A.: Held, that B. was not liable for the value of 
said currency. 












Civil action tried betore Logan, J., at Spring Term, 1871, 
of Gaston Superior Court. 

The plaintifis are two of the next of kin of the defendant’s 
intestate, and brought this action to recover their distributive 
share of said estate. Upon the coming in ot defendant’s answer 
to the plaintifts’ complaint, it was referred to the Clerk of the 
Superior Court to take an account, &c. 

The facts were, that one Hiram Hagans in August, 1862, 
placed in defendant’s hands about $1,200 in Confederate cur- 
rency, to be applied to the support of his family as their wants 
required, or as he (Hagans) directed. At the time of said trans- 
action the said Hagans entered into the Confederate serviee, 
and was killed in December, 1862. In February, 1863, the 
defendant administered upon the estate of Hiram Hagans, and 
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applied a part of said Confederate currency which he had re 
ceived from his intestate, and which he had not expended in the 
life time of decedent for the support of his family, to the pay- 
ment of his debts. The remainder he exchanged for the new 
issue of Confederate currency at the passage of the act causing 
said money to be funded, &c. 

The referee charged defendant with the value of said cur- 
rency, and upon an exception filed thereto, his Honor over- 
ruled said exception, and gave judgment against the defendant. 


Appeal. 


Bynum, for plaintiff. 
Hoke, for defendant. 


Reape, J. The intestate of the defendant, upon going into 
the army deposited with the defendant a sum of Confederate 
money, to hold and give out to the family of the depositor as 
they might need it. The defendant did so as long as the de- 
positor lived. At his death the defendant qualified as admin- 
istrator upon his estate, and the same money was then on hand 
in kind. There was certainly no default on the part of the de- 
fendant up to this time, February, 1863. 

After qualifying as administrator, he paid off all the debts of 
the estate; paid the widow’s year’s support, and settled with 
all the distributees except the plaintiffs, one of whom was in 
the army, and did not call for his share, and the other was a 
minor. Their shares consist of a portion ot the same money 
which was on hand, and it died on the administrator’s hands at 
the end of the war. 

The detendant was in no default, but in all things did his 
duty, both as the agent of the intestate in his life time, and as 
administrator ot his estate, and there is no principle upon 
which he can be charged. 

There is error. 


Per Cvurtam. Judgment reversed. 
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J. T. REDMAN o. W. TURNER, Adm’r., et al. 


An Administrator will not be allowed to retain out of the assets of his 
intestate, a note payable to him as guardian where his intestate is surety, 
when he has paid over to the principal of said note, who was insolvent, 
a claim on his intestate for a sum more than sufficient to have paid off 
and discharged the indebtedness of the principal. 


Desr tried betore Mitchell, J., at Spring Term, 1871, of 
Iredell Superior Court. 

The defendant relied upon the sis of fully administered 
and no assets, Retainer. It was referred to the clerk to take 
an account of the administration of the estate of intestate in 
the hands of the defendant. 

It appeared from the report of the clerk, that the defendant 
filed a petition for an account and settlement against the next 
of kin of his intestate at August Term, 1863, of the County 
Court of Iredell, and that said account was taken in November 
1863, and confirmed at November Term, of said Court ; That 
at said time he paid over to the next of kin of his intestate, 
$4657.13 cents in Confederate currency without taking from 
them refunding bonds; (having delivered over to the next of 
kin a number of negroes in 1861, when he took refunding 
bonds for the same.) In 1867, defendant filed a petition to 
sell the lands of his intestate, to make the proceeds, assets for 
the payment of debts, alleging in his said petition that his 
intestate still owed about $1500, without stating to whom 
owing. This land was sold and the proceeds thereof applied 
to other, than the plaintiff's claim. 

When the account was taken before the Clerk, the defen- 
dant produced a note on R. L. Wilson, with his intestate as 
security, for $545, principal, payable to defendant as guardian, 
which detendant insisted he should be allowed to retain out of 
the assets of his intestate. It appeared from said report that 
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R. L. Wilson, had been insolvent since 1860. Amongst the 
vouchers produced and allowed to defendant, was a receipt from 
the said R. L. Wilson, for an amount more than sufficient to 
have paid off the note which defendant held on the said Wij. 
son, as guardian, and said receipt was given several years after 
the insolvency of Wilson. The Clerk allowed the defendant's 
note against Wilson, and his intestate as a voucher. The 
plaintiff filed several exceptions to the report of the Clerk, 
none of which are necessary to notice in this case except the 
one numbered in said exceptions as the “fifth,” which was in 
allowing defendant to retain the said Wilson claim out of the 
assets of his intestate. His Honor sustained said fifth excep- 
tion, and rendered judgment for amount of plaintiff's claim, 
from which defendant appealed. 


W. P. Caldwell and Blackmer & McCorkle, for plaintiff. 
Armfield, for defendant. 


’ Reape, J. We think his Honor was right in sustaining the 
5th exception, and that makes it unnecessary that we should 
consider the other exceptions, because the 5th exception fixes 
the defendant with sufficient funds to satisfy the plaintiff’s 
demand. 

In regard to the 5th exception, the facts are that the defend- 
ant claims to retain the amount of a note due him by his intes- 
’ tate as surety for one Wilson, who was alleged to be insolvent. 
But then the defendant claims that his intestate was indebted 
to said Wilson in a sum larger than the note, and that he paid 
Wilson out of the funds of the estate, and took a credit there- 
tor. And the question arises—Why did the defendant pay 
Wilson when Wilson owed him the note aforesaid? Why did 
he not set off the note he had on Wilson instead of paying 
Wilson his claim against the intestate, and then leaving the 
note to fall upon Wilson’s surety, who was the defendant's 
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intestate? No reason or explanation is given, and we think 
the defendant ought not to be allowed to retain the amount 
out of the estate of the intestate. 


Perr Cur. 
Judgment affirmed, and judgment heretor plaintiff, 








JOHN C, POE oe. R. W. HARDIE, Sheriff. 


The act of 1869-70, chap. 121, exempting from execution the rever- 
sionary interests in Homesteads, is constitutional. 

The object of this act was intended to protect the owner thereof against 
any vexatious litigation which might be instituted by the purchaser of 
@ reversionary interest. 

The estate in the Homestead is a determinable fee, and the owner thereof 
is not impeachable for waste. Hill v. Kesler, 63 N.C. cited and ap- 
proved. 


Rule for an amercement against the Sheriff of Cumberland 
County, heard before Bus«ton, J., at Spring Term, 1871, 
of CumpErLanp Superior Court. 

The plaintiff placed in the hands of the defendant, as Sheriff, 
an exécution against one Duncan Shaw, based upon a judgment 
which was obtained upon an ante-war debt. The Sheriff re- 
turned thereon, “ Received April 11th, 1871. Nothing to be 
found in excess of Homestead.” The defendant for cause why 
a judgment ni si should not be entered against him, relied 
upon the Act of 1869-70, chap. 121. 

His Honor held the return of the defendant sufficient, and 
dismissed the rule. Appeal by plaintiff. 


Hinsdale, for plaintiff. 
Phillips & Merrimon, W. McL. Kay and B. & T. C. 
Fuller, for defendant. 
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1. The Constitution, Art. X, sec. 2, 3, and 5, exempts the 
Homestead from sale under execution, not any particular eg. 
tate, but the whole, during a designated period of time. By 
sec. 8, the owner may sell, subject to a lien, however, if one 
has been acquired ; the lien being in the nature of a mortgage. 

2. The Act of 1870, chap. 121, is constitutional ; 

(a.) Because it merely prohibits the, Sheriff from interfering 
with a vested right, it does not enlarge the exemption, nor im- 
pose any unusual hindrances in the way of the creditor. 

(b.) If its operations be to enlarge the exemption, this is no 
objection, because the exemption is constitutional. //il vy. 
Kesler, 63 N. C. 437. And for the same reason any extension 
of it must be constitutional. 

(c.) If the result of the statute be to enlarge the exemption, 
it is good because the right ot the creditor is not impaired. He 
can still sue, get judgment, and have his execution satisfied out 
of the debtor’s property liable to execution. 


Dick, J. The execution in the hands of the Sheriff was issued 
to satisty a judgment obtained on the 17th day of March, 1871, 
upon a debt contracted previous to the adoption of our Consti- 
tution. 

The Sheriff failed to levy upon and sell the reversionary in- 
terest in a homestead, which had been assigned to the defen 
dant in the execution; and a motion was. made to amerce the 
Sheriff for his failure to perform an official duty. This pre 
sents the question whether the Act of the 25th of March, 1870, 
(Acts of 1869-’70, chap. 121, page 165) exempting from execu- 
tion the reversionary interest in homesteads, is in violation of 
the Constitusion of the United States as “impairing the obli- 
gation of contracts,” (Art. 1, sec. X.) 

The rules of law regulating homestead and personal property 
exemptions, and the principle upon which they are founded, 
were elaborately considered by the Court in Hill v. Kesler, 63 
N. C., 437. In that case it was decided that “the provisions 
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of the State Constitution giving a homestead and other exemp- 
tions, apply to pre-existing contracts, as well as to such as were 
entered into afterwards, and do not thereby violate the provis- 
ions of the Constitution of the United States in regard to the 
obligation of contracts.” 

As it was determined that the State had the power to create 
the homestead, there can be no constitutional objection to the 
law-making power of the State throwing around the homestead, 
while it exists, such safe-guards as are necessary for its protec- 
tion and complete enjoyment. 

The act of the 25th day of March, 1870, is not only consti- 
tutional, but it carries out the wise and beneficent policy of the 
Constitution of the State, in securing a home to a householder 
and his family beyond the reach of legal process on the part of 


creditors. 


The estate in the homestead, as created by the Constitution, 
is a determinable fee, and the tenant was not “ impeachable for 
waste” even before the passage of the act above referred to. 
That act was intended to protect the owner of a homestead 
against any vexatious litigation which might be instituted by 
the purchaser of a reversionary interest. Such interest, if sold, 
would yield but little to an execution creditor in satisfaction of 
his debt, and in nine cases out of ten, would be purchased by 


speculators. 


The entire interest and control ot the homestead being now, 
by law, vested in the holder, encourages him to improve and 
beautify his home, make it more comfortable for himself and 
family, and more valuable to creditors at the expiration of the 
determinable estate. The act also provides that the statute of 
limitations shall not run against the creditors of the holder of 
a homestead, during the existence ef the estate. 

The ruling of his Honor in the Court below was correct. 


Perr Curiam. 





































Judgment affirmed. 
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THE STATE «. ANDERSON PHELPS. 


A count in an indictment must be complete in itself, and contain all the 
material allegations which constitute the offence charged. Therefore, a 
count charging defendant with receiving stolen goods, is defective, 
which does not contain the name of the defendant in the proper place, 
and distinctly charge him with receiving the stolen goods. 

This defect is not cured by the statute, Rev. Code, chap. 35, sec. 14, and 
jadgment will be arrested. 


Indictment for receiving stolen goods tried before Cloud, 
J., at Spring Term, 1871, of Rowan Superior Court. 

The indictment contained two counts, one for larceny, the 
other for receiving stolen goods. The jury acquitted deten- 
dant on the first count, and convicted on the latter, a copy of 
which is as follows : 

“ And the jurors aforesaid, upon their oath aforesaid, do 
further present that on the day and year aforesaid, in the 
County aforesaid, one box manutactured tobacco, two bottles of 
whiskey, and five gallons of whiskey, of the value of twenty 
dollars, of the goods, and chattels of William B. March 
before then feloniously stolen, taken and carried away felo- 
niously did receive and have, he the said Anderson Phelps, 
Green Phelps, and David Phelps, then and there well knowing 
the said goods and chattels to have been feloniously stolen, 
‘taken, and carried away, against the furm of the statute in such 
ease made, and provided, and against the peace, and dignity of 
the State.” 

Motion in arrest of judgment, motion refused. Judgment 


and appeal. 


Attorney General, for the State. 
Bailey, for detendant. 


As to the motion in arrest : 
There being an acquittal in the count for larceny, the count 
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for receiving is alone under consideration, and with regard to 
that I submit that it is the play of Hamlet with the Prince of 
Denmark left out. The name of the defendant being omitted 
from the first part, the count charges a receiving, but it cannot 
be seen by whom: the latter part in which the prisoner’s name 
occurs, only charges him with a knowledge that certain goods 
had been theretofore stolen, which has not as yet, been made 
‘an indictable offence. : 

Indictments should be certain to every intent and without 
-any intendment to the contrary, 1 Ch. Cr. Law, 171. 

And by reference to Arch. Cr. Pl’d. I find a form of an 
indictment of larceny and receiving, the jonder of which had 
been authorized by statute 11 and 12 Vict. Vol. 3 top page 
475, and in that form the name of the defendant appears after the 
‘words “do say that” and so is the printed form used by the 
Solicitors which is herewith filed, furnished me by Gen. Cox. 
In the principal case, the verbs “receive and have” have no 
noun to govern them, nor are they employed in such connec- 
‘tion that the ellipsis may be supplied. 


Dick, J. The defendant was convicted only on the second 
count in the indictment ; and it is insisted on a motion in arrest 
of judgment that said count is so detective, that the Court 
‘ought not to pronounce judgment. 

It appears upon the face of the indictment, that the name of 
tthe defendant is not mentioned in the commencement of the 
‘statement of the offence, charging the receiving of the stolen 
goods; but, is subsequently introduced, that, “He, the said 

Anderson helps, then and there, well knowing the said goods 
and chattels to have been feloniously stolen,” &c. 

A count in a bill of indictment, must be complete in itself, 
and contain all the material allegations which constitute the 
-offence charged. 

The general rules of pleading, as to the sufficiency of the in- 
-dictment, are well stated in 1 Bish. Cr. Pro., sec.411. “The 








IN THE SUPREME COURT. 













te 
















STATE v. PHELPs. 





ST 


indictment must show on its face, that it has been found by 
competent authority, in accordance with the requirements of 
law ; and that a particular person mentioned therein, has done 
within the jurisdiction of the indictors, such and such specific 
acts, at a specific time, which acts, so done, constitute what the 
Court can see, as a question of law, to be a crime.” 

The count under consideration, is not in accordance with the 
precedents, 3 Chit. C. L. 988; and is defective in not contain- 
ing the name of the defendant in the proper place, and dis- 
tinctly and positively charging him with receiving the stolen 
goods, &c. 

The defect is not cured by the statute, Rev. Code, ch. 35, 
sec. 14; as there is an omission of a material averment, consti- 
tuting the crime charged. 

There is error. The judgment is arrested, and this must be 
certified to the end that the defendant may be discharged. 
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THE STATE ». W. B. PARKER and ALFRED GILMER, 


An indictment for murder which charges that the prisoners on the de- 
ceased “did make an assault and in some way and manner, and by 
some means, instruments, and weapons to the jurors unknown, did then 
and there feloniously, wilfully, and of their malice aforethought deprive 
him the said A. of his life so that the said A. did then and there in- 
stantly die,” &c., is sufficient, although the evidence presents different 
ways and means by which the deceased might have been killed. 

it is not competent on the cross-examination of a witness to ask him if 
he made the same statement before the grand jury as he now makes, 
when the counsel state that their object in asking such question is not 
to impeach the credibility of the witness. State v. Williams, 7 Jones 
446; State v. Williams, 9 Ire. 140; State v. Baker, 63 N. C. 276, cited 
and approved. 


The prisoners were indicted for the murder of one Thomas 
Price, (Colored) tried before Zourgee, J., at Spring Term, 
1871, of Guitrorp Superior Court. 

The indictment contained but one count, and in describing 
the manner and means by which the deceased was killed, says, 
the prisoners “on the body ot Thomas Price, did make an 
assault and in some way and manner and by some means, 
instruments, and weapons to the jurors unknown, did then 
and there feloniously,” &c., &c. The indictment concludes, 
“and so the jurors aforesaid on their oath aforesaid do say that 
the said William B. Parker and Alfred Gilmer, him the said 
Thomas Price in the manner, and by the means aforesaid to 
the jurors aforesaid unknown, then and there feloniously, wil- 
fully, and of their malice aforesaid did kill and murder, against 
the peace and dignity of the State.” 

W. B. Bogart, Coroner of the County, testified that deceased 
was found on Monday morning the fifth of December, 1870, 
dead on the premises of the prisoner, Parker, and about a 
quarter of a mile from the house of said prisoner, with the flesh 
ot one leg entirely gone, the foot had been separated from the 
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leg, small bone in the lower part of leg broken, on the back and 
sides of the body were found many bruises, and as the witness 
testified “ at least a dozen bruises between the shoulders and 
down the small ot the back, and were of the size of silver half 
dollars, oval and round.” 

The witness further testified that the place where the body was 
found was a sandy surface covered with dead grass, that he 
found blood on rails lying against a fence in the direction of 
the prisoner Parker’s house ; the blood seemed fresh, and its 
appearance indicated that it had been there but a short time; 
that he followed a path in the direction of Parker’s house to 
the body of deceased, and when within forty or fifty yards 
from the prisoner Parker’s house, he found a spot where there 
seemed to have been marks of quite a struggle and considera- 
ble blood on the ground, three or tour different sized tracks 
were at this place seen, these indications covered a space of 
eight or ten feet square, at this place tound some drops of 
blood which indicated a fresh appearance. 

The witness further testified that the bruises, showed as if 
they might have been caused by a rock, or punches by a stick. 
Brnises were also found on the breast. He also stated that the 
bruises might have been caused by the biting of dogs. 

Another witness testified that he met the prisoners on 
Saturday night ot the fourth of December, 1870, both of whom 
had sticks, and the prisoner, Parker, said “they intended to 
find out who had burned his corn, and were in search of the 
’ party,that they intended to kill some one, and kill till they 
were taken up.” 

Another witness testified that during the winter of 1870, he 
lived in 250 yards ot Parker’s house, that on Saturday night 
December 4th, Parker came to the house of witness and asked 
witness to go up and see the thief who burnt his corn, that he 
then had old Tom Price under arrest up there by the women, 
that it witness did not go then, that he might not see him, for 
he (Parker) might kill him or make his dogs tear him up, that 
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Parker left, but returned in a few minutes, and begged witness 
to go and hear the old man tell his tale, for he did not think 
he would ever turn him loose. Parker had with him a half 
dozen dogs, a gun, and an old knife. After he, (Parker) left, 
witness saw the prisoner Gilmer, join Parker, some twenty or 
thirty yards from the house of witness. This was about mid- 
night. 

Witness further testiffed, that sometime after Parker left 
his house, he heard the dogs fighting, as he supposed, in Par- 
ker’s yard; a few minutes after this, he heard Parker say, 
“Oh, God damn you, I told you they would kill you.” Shortly 
thereafter, witness recognized the voice of the deceased cry 
out three times, “ Oh, Lordy.” 

There were several other witnesses, who testified as to the 
co:.dition of the body of the deceased when found. 

When the witness Bogart was being cross-examined, the 
prisoners’ counsel proposed to ask him if he made the same 
statement before the Grand Jury, as he made then. 

The Court inquired if the defence intended to impeach the 
witness ; to which the prisoners’ counsel stated that such was 
not their object. 

His Honor held that the question was not competent in any 
other view. Prisoners excepted. 

The prisoners’ counsel offered no evidence, but asked his 
Honor to charge: 

1. That the evidence of bruises upon the body of the deceas- 
ed, taken in connection with the subsequent testimony in the 
case, establish, or tend to establish that the bruises upon ‘the 
body of the deceased were caused by dogs, before his death, 
and consequently there is a fatal variance between the allegata 
et probata. 

2. That the “ way, and manner, and means,” of the death of 
the deceased, are shown by the evidence, and therefore there 
is a variance between the allegations and proof. 
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8. That the jury, if there is any doubt upon the question as 
to how the bruises were made, should give prisoners the ben- 
efit of the doubt. 

4. That if the jury are satisfied from the testimony, that the 
deceased came to his death by reason of the bruises upon his 
body, caused either by dogs, stones, sticks, or any blunt instru- 
ment, or weapon, there is a fatal variance between the indict- 
ment and proof. 

There were also other instructions prayed for not necessary 
to be stated. 

His Honor declined to charge as requested in each and eve- 
ry particular, to which the prisoners’ counsel excepted. 

Verdict guilty. Rule, &c., Judgment and appeal. 


Attorney General and Scott & Scott, for the State. 
Mendenhall and Ball & Keogh, for the prisoners. 


Ropman, J. This was an indictment against the prisoners 
tor the murder of Thomas Price. 

It contained but a single count, which was in the usual form, 
except that it ‘charged that the prisoners, on the said Price, 
“did make an assault, and in some way and manner, and by 
some means, instruments and weapons, to the jurors unknown, 
did then and there, feloniously, wilfully, and of their malice 
aforethought, deprive him, the said Thomas Price, of life, so 

_ that the said Thomas Price did then and there instantly die,” 
&c. In the course of the trial, the prisoners proposed to ask 
of the witnesses examined on the part of the State to prove 
the homicide, whether the testimony they had given before the 
Grand Jury, was the same with that they gave to the jury on 
the trial then in progress. In reply to a question of the Judge, 
the counsel for the prisoners said, it was not his purpose to im- 

peach the witnesses, by showing that they had testified differ- 
ently before the Grand Jury. Whereupon, his Honor refused 
to allow the question to be put. After a verdict against the 
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prisioners, they moved in arrest of judgment, which was over- 
ruled and they appealed. 

The counsel for the prisoners in this Court, in an able argu- 
ment, has endeavored to maintain, (as we understand him) the 
following propositions : 

1. Assuming it to be known to a Grand Jury, that a homi- 
cide was committed in one of a limited number of ways, but 
not to be known in which one of those ways in particular, the 
rules of the common law require the indictment to contain sep- 
arate counts, severally charging the crime to have been com- 
mitted in one of those ways; and if the indictment, contain in 
addition to these, a count charging the crime by means unknown, 
(as it did in Webster’s case) that count is bad and will not sup- 
port a conviction. 

2, Assuming as above, an indictment consisting of a single 
count only, charging the homicide by means unknown is bad. 

3. Upon atrial on an indictment, consisting of such count 
alone, a prisoner may prove that the means were, or by reason- 
able inference, might have been known to the Grand Jury, 
and theretore the evidence ought to have been received. 

As to the form of the indictment, the learned counsel admit- 
ted, that there were two cases of some celebrity, which might 
he cited against him. Commonwealth v. Webster 5 Cushing 
295, and State v. Williams, 7 Jones 446. He contested the 
principle on which these cases were decided, and also endeav- 
ored to distinguish them from the present. 

Both the decisions referred to, are entitled to great respect, 
from the character of the Judges who made them, and one of 
them, at least, must be regarded as an authority in this State. 
Nevertheless, as they are comparatively recent, and stand alone 
as far as we khow, as decisions on the precise points in ques- 
tion, and have been seriously questioned by the learned coun- 
sel, we accept his invitation to consider the question indepen- 

dently of them. 
The law requires every indictment to set forth with reason- 
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able certainty, the nature and circumstances of the crime. The 
reasons for this rule, applicable to the present question, are; 

1, That the accused may know with what he is charged, go 
as to be prepared with his defence. 

2. That in case of a second indictment, he may be able to 
plead his tormer acquittal or conviction. 

The limits of the rule are to be measured by the reasons for 
it, and it will never be stretched to defeat the ends of justice. 
Ordinarily, au indictment for an injury to property, must de 
scribe the property, both by its own name, and the name of its 
owner ; as in arson, burglary or larceny. Yet in these cases, 
if the name of the owner be unknown, it will suffice to say so. 
Soon an injury to the person, ordinarily it is necessary to name the 
person injured ; but if his name is unknown, it will suffice to say so. 
1 Bish., Cr. Pro. 5297, where many cases are referred to. 
This was settled law and common practice long before the case 
of Webster, which has been called a novelty. But it must be 
admitted that for every purpose for which certainty of descrip- 
tion is required, it is more important in reference to the descrip- 
tion of the person whose goods, or body, may have been the 
subject of the crime, than any description of the means of 
killing in an indictment for homicide can be. Certainty in 
the description of the crime, must be more important than in 
the means of effecting it, which indeed in most cases, it is not 
necessary to state at all. Probably one accused of larceny 
might prove by the alleged owner, that he had lost no such 
‘ goods: while if the name be omitted, he loses that means of 
defence. Toone charged with the murder of A., he may 
prove that A. is alive, when he could not prove the same of a 
person described as unknown. Also it is obvious that one 
acquitted, or convicted of stealing certain goods, the property 
of A., and indicted a second time for the same offence, may 
with much more facility establish the identity of the second 
charge with the first, than he could if the name of the owner 
had been stated as unknown. 

If certainty may thus, for sufficient reason, be dispensed 
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with in the more important circumstances: a fortiori, it may 
in the less important. 

It is easy to see that under a contrary doctrine, which 
required the means by which a crime was committed, to be 
stated with certainty, when they could only be conjectured, a 
conscientious jury might often tail to agree as to what means. 
were the most probable, and thus the guilty would escape, 
upon a doubt as to a matter not essential to his guilt. 

To dispense with certainty where it is unattainable, can 
rarely if ever embarrass a just defence, while to expect it, may 
defeat the ends of the law. 

We think also there can be no doubt, that a prisoner charged 
the second time with the murder of an individual by any cer- 
tain means whatever, could avail himself of a tormer acquittal 
upon a charge of the murder of the same individual by means 
unknown. Such a form of indictment would thus in that 
respect be more advantageous to the prisoner, than one that 
stated certain means, ¢. g. by shooting, for he may be again tried 
upon a charge of murdering by other and different means, e. 
g. by poisoning. 

Both on principle and authority, a count in the form here 
used is sufficient, and will support a conviction. 

Having reached this conclusion, we can see no necessity for 
the use of other, and additional counts, stating with certainty, 
the several different means which may be supposed; and no 
reason except caution on the part of the pleader, and a desire 
to avoid the possibility of a variance between the charge, and 
the proof. For this reason no doubt the additional counts 
were inserted in Webster’s case. It is taken to be settled law, 
that if an indictment charges in different counts, that the crime 
was committed by several different means, if the jury believe 
it’ was committed by either of those means, they are not obliged 
to find by which in particular, but may find a general verdict 
of guilty on all the counts, notwithstanding the means charged 
in the several counts are inconsistent with each other. State 
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v. Williams, 9 Iredell, 140, State v. Baker, 63 N. C. 276. To 
the same effect is a very recent case. Carr v. Desmarteau, 
16 Gray, 1 (Mass.) 

Now if a jury may convict by a general verdict, which in 
effect says the crime was committed in one of several ways, 
but the particular one is unknown, of what advantage is it to 
a prisoner to have the several ways which may be conjectured 
as possible, separately set forth, rather than have them all com- 
bined, with no greater certainty in a single count “by means 
unknown?’ That charge corresponds with the verdict, and 
the several counts substantially amount but to that; so it fol- 
lows that alone should suffice. 

Then as to the right of the prisoners to the evidence which 
was rejected. How it might have been if they had proposed 
that there was evidence before the grand jury different from 
that before the petit jury, and showing clearly how the homicide 
was effected, we are not called on to say. It is conceded for 
the sake of the argument that they would have been entitled 
to it. 

But the counsel for the prisoners did not suggest, that there 
was before the grand jury any evidence different from that 
before the petit jury. Sothe question is, whether the evidence 
given upon the trial proved the homicide to have been com- 
mitted by any certain means, and therefore reasonably tended 
to prove that it was committed by such means, to the exclusion 

_of all others. If the evidence when admitted, would not 
reasonably tend to support the allegation that the grand jury 
knew the means of the homicide, it was incompetent and 
properly rejected. Herein, the counsel for the prisoners at- 
tempt to distinguish this case from that of Williams in 7 Jones, 
446, as in that case no one way of killing was more probable 
than another. The difference between the cases in that respect 
is not so great as to be material. The most that can be said of 
the evidence in this case is, that it proved that probably the 
homicide was accomplished in one of’ four several ways, viz: 




















JUNE TERM, 1871. 















STATE vo. WALKER. 





Ist, by shooting; 2nd, by worrying by dogs; 3rd, by bruises 
made by sticks, stones, or other objects ; 4th, by the combined 
effect of all these means. 

Among these different means we can only conjecture which 
was the real one, while it is certainly possible, consistently with 
the evidence, that the real means were different from any of 


those supposed. 
We think therefore the evidence offered did not tend te 


prove the allegation, and it was properly rejected. 
There is no error. 


Per Cortam. Judgment aftirmed. 





THE STATE ev. JOSEPH WALKER. 


Article IV. Sec. 19 of the Constitution authorizing the Legislature to estab- 
lish Special Courts in cities and towns, is confined to misdemeanors, 
The Legislature declared that larceny of less value than twenty-five 
dollars should be a misdemeanor. (Act of 1869-'70, chap. 37.) 

The effect of the repeal of the aforesaid act was to deprive the Special 
Court of the city of Wilmington of jurisdiction of larceny. 


Indictment for larceny tried before Cantwell, J., of the Special 
Court for the city of Wilmington. 

The evidence was that the defendant had committed larceny 
of value less than twenty-five dollars,—that it was committed 
within the corporate limits of the city of Wilmington, that 
complaint was made by the accused within six months from 
the commission of said offence, and without collusion between 
the accuser and the accused. 

There was judgment against defendant from which he ap- 
pealed. 
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Attorney General and Cantwell, for the State. 
No counsel for the defendant. 


Pearson, C. J. We do not feel at liberty to decide the 
-question mainly discussed in the very elaborate and able argu. 
ment of Judge Cantwell; that is, has the General Assembly 
power to abolish a Special Court established in pursuance of a 
provision of the Constitution? For the reason that a prelimi- 
nary question is decisive of the case, the Court will never go 
out of the way, and unnecessarily pass upon a power which the 
‘General Assembly has assumed to exercise. 

“The General Assembly shall provide for the establishment 
-of Special Courts, tor the trials of misdemeanors in cities and 
towns, when the same may be necessary.” Constitution, Art. 
4, Sec. 19. 

Under this provision, a Special Court was established in the 
city ot Wilmington, Acts of 1868. But its jurisdiction could 
- only extend to misdemeanors, and in order to embrace cases 
. of larceny—by act 1869-70, ch. 37—it is enacted, “That a 
larceny committed within the limits ot the city of Wilmington, 
~ where the thing stolen is not of greater value than $25, shall 
be a misdemeanor, not a felony.” 

This act 1s repealed by act of 1871, and the effect is to exclude 
larceny from the jurisdiction ot the Special Court. 

There can be no question, that the General Assembly had 
the same power to repeal the act ot 1869-70, ch. 37, as to 
pass it. 

It follows that the Special Court established for the city of 
Wilmington, has no longer any jurisdiction to try a person 
. charged with the offence of larceny. 

There is error. This will be enforced, to the end, that the 
judgment of the Special Court be reversed and judginent be 
entered in favor of the defendant. 
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THE STATE v. NOAH SPRINKLE. 


A misrecital of the proper County in the caption of an indictment 
furnishes no ground for arrest of judgment. 

Semble. Such an indictment would have been sufficient before the act, 
Rev. Code, chap. 35, sec. 14, State v. Warden, N. C. 163. 


Motion to arrest judgment on an indictment for an assault 
and battery with a deadly weapon heard before Mitchell, J., 
at Spring Term, 1871, of Wrxes Superior Court. 

The facts of this case sufficiently appearin the opinion of the 
Court. 


Attorney General, for State. 
Armfield, tor the defendant. 


Boypgn, J. At the Spring Term, of the Superior Court of 
Wrxes, 1870, the defendant with others was indicted in the 
following words and figures: 


“Srate or Nortn Carona, 
“ Tredell County. 
“Superior Court, Spring Term, 1870. 

“The jurors for the State on their oath present that Noah 
Sprinkle, Wiley Myers and Mack Lyneb, late of said County 
ot Wrrxes, on the first day of March, in the year of our Lord 
one thousand eight hundred and seventy, with force and arms 
in the County aforesaid, in and upon the body of Moses Cock- 
erham, an assault with deadly weapons did make, and him the 
said Moses Cockerham, then and there did beat, wound and ill 
treat to the great damage of him the said Moses ; contrary to 
the form of the statute in such case made and provided, and 
against the peace and dignity ot the State.” 

The record shows, that at the Spring Term, 1870, of the 
Superior Court of Wirxzs, a bill of indictment in the words 
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and figures above stated was sent to a regular grand jury of the 
said County, and that the same was returned into Court, 
endorsed a “‘ true bill,” with the name of the foreman, D. A. Leach 
signed thereto. Upon this indictment the defendant, Sprinkle 
was convicted: but upon motion of defendant’s counsel his 
Honor arrested the judgment on account of the clerical mistake 
of the word Iredell in the caption. 

There was error in ordering the arrest of judgment. We 
think this indictment would have been good before the act, 
Revised Code, chap. 35, sec. 20; State v. Warden, N. C. 163, 
but however that may be, we are clearly of opinion that this 
detect after verdict, is cured by the said statute. This will 
be certified that the Court may proceed to judgment agreeable 
to Law. 


Perr Curiam, Error. 








THE STATE ». GEORGE QUEEN. 


Where two are jointly indicted for a forcible trespass, and one of the 
defendants submits upon whom no judgment is pronounced, it is in- 
competent to introduce the record of his submission in a trial against 
his co-defendant, as evidence confirmatory of the testimony of the 
prosecutrix. 

State v. Bruner, 65 N. C., post cited and approved. 


Indictment for a forcible trespass tried before Logan, -/., at 
Spring Term, 1871, of CLeavELanp Superior Court. 

The defendant and one Newton were jointly indicted, and 
at a former term of the Court, the latter came into Court, and 
submitted. 
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The Solicitor for the State, with the view of confirming the 
testimony of the prosecutrix whose evidence had been im- 
peached, introduced the record ot the submission of Newton 
apon whom no judgment had been prayed, but was discharged 
upon payment of cost, to which defendant excepted. Verdict 
guilty. Judgment and appeal. 


Attorney General for the State. 
Bragg & Strong and Young for the defendant. 


Borpex, J. Ifthe detendant, Newton, the record of whose 
eubmission was admitted, had been present at the trial he 
would net have been a competent witness, for or against his 
co-defendamt. Vide Bruner’s case at this term, ante. How 
then can this record between other parties made in the absence 
of the defendant be evidence for any purpose ? 

It is admitted by the Attorney General, that the record is 
not competent evidence tending to establish the guilt of the 
defendant; but it is urged that it is still evidence tending to 
corroborate the testimony of the witness attempted to be im- 
peached. 

The Court ie wholly unable to perceive this tendency, and 
the Atterney General, in his argument, failed to explain in 
what manmer the record could terffl to corroborate the im- 
peached witness. The admission of the record for the purpose 
alleged, weuld be establishing a principle to the competency of 
evidence heretofore unheard of. 

There was error. 


Per Cveriam. Venire de novo. 
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THE STATE o. CALDWELL HARGRAVE. 


Under the act of February 22nd, 1861, acts of 1860—’61, chap. ——, the 
least penetration of the person of a female against her will, constitutes 
the crime of rape. 


This was an indictment for rape, tried betore Logan, -J/., at 
Spring Term, 1871, of Gaston Superior Court. 

The prosecutrix testified that she had been thrown down by 
the prisoner, and that he then had his will with her and effected 
a penetration of her person, and in consequence thereof she 
was rendered very sore in her body, that she was aged sixteen 
years, and that no blood was found upon her person or clothing. 

The defendant’s counsel intimated that the evidence was not 
sufficient to constitute the crime of rape, that there was no 
such penetration as required by law, since the hymen was not 
broken. 

His Honor charged the jury that any, the slightest penetrs- 
tion was sufficient to constitute the crime, and that it was 
unnecessary that the hymen should be broken. To which the | 
prisoner excepted. Verdict of guilty. Judgment and appeal. 


Attorney General for the State. 
Guion for the prisoner. 


Borpen, J. There is no error. His Honor left it to the 
jury, upon the testimony, to find whether there had been any 
penetration ; stating that any, the least penetration was suf 
ficient to constitute the crime of rape, and that it was not neces 
sary to constitute this crime, that the hymen should be 
ruptured. His Honor was well warranted by authority in 
thus charging the jury. See 9 Carrington & Payne 572 and 
note, Bishop’s Criminal Law, Vol. 2, Sec. 1078, American 
Criminal Law, Vol. 2, Section 1138. 
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In the case of the State v. Grey & Jones, decided at Decem- 
ber Term, 1860, it was held that to constitute the crime of rape 
there must be proof of emission, as well as penetration, to con- 
stitute this crime. 

The act of the 29th February, 1861, changed the law and 
enacted that the offence of rape “should be claimed and taken 
in law to be complete upon proof of penetration ‘ only.’” 

There being no error, this will be certified, that the Court 
may proceed to judgment agreeable to law. 


Per Curiam. | Judgment affirmed. 








JOHN STALEY, et al. v. B. A. SELLARS, et al. 


The Clerk of the Superior Court is not styled in the Constitution “ Probate 
Judge,” nor is he directed to be so styled by any act of assembly, and his 
Probate jurisdiction is incident to his office of Clerk. 

Hence, a motion to dismiss a special proceeding because it was addressed 
to the Clerk of the Superior Court, instead of to the Judge of Probate, 
was properly refused. 

Hunt v. Snead, 64 N. C., 176, cited and approved. 


This was a special proceeding begun April 8th, 1869, by 
summons and made returnable before the Clerk ot the Superior 
Court of ALamance County in twenty days after service, and 
was returned duly served on all except James Moore and 
Frances Sellers. The plaintiffs on April 12th following, filed 
this complaint. The party defendants served filed their several 
answers in the clerk’s office. 

At Spring Term, 1869, of Avamance Superior Court, and 
after the above proceedings were had, the above entitled cause 
was entered on the summons docket of that term, when and 
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where: an order was made referring it to the Clerk of the 
Superior Court to take and report the account of B. A. Sellers 
and others, as the administrators of Thomas Sellars deceased. 
The cause remained on the Superior Court docket under the 
order of reference until Spring Term, 1870, when the Clerk 
reported an account, &c., whereupon the Court made an order 
in the cause remanding the cause to the Judge of Probate, 
directing that all the issues involved be committed to said 
Judge of Probate, with all right of amendment of pleadings, so 
as to give that officer the same jurisdiction as if it originally 
had commenced in his Court. After this order, the clerk acting 
as Probate Judge issued notice to the parties to appear before 
him, &c., in November, 1870, when and where the plaintiffs 
appeared, and B. A. Sellars, Esq., in behalt of himself and as 
the attorney of seven other defendants made appearance for 
said defendants. On opening the cause, B. A. Sellars, Esq., 
moved to dismiss said special proceedings, on the grounds that 
the original process was returnable to the Superior Court which 
had not original jurisdiction, and that jurisdiction cannot now 
be given by consent, and also because defendants had no notice 
of any amendments to the proceedings now betore the Court; 
which motion was overruled, and an appeal taken to the Snu- 
perior Court. At Fall Term, 1870, betore Tourgee, -J/., the 
said B. A. Sellars, as Attorney for the defendants, moved to 
dismiss said proceedings tor the reasons assigned before the 
Clerk of the Superior Court, which motion was overruled, and 


defendants appealed. 


Dillard & Gilmer, for plaintiffs. 
Gorrell, for defendants. 


Ropmay, J. An objection to proceeding before the Clerk 
seems somewhat ungracious after the consent given to the order 
of the Judge of the Superior Court, remanding the case to 
him. That consent implied leave to make any formal amend- 
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ments necessary to give the Clerk jurisdiction, if any should 
be necessary. The objection touches merely a form. It is 
conceded that the Clerk has jurisdiction of the cause: it has 
been several times so decided in this Court, unt v. Snead, 64 
N. C., 176. But it is said that the summons should have 
required the defendants to appear before the Clerk as Judge 
of the Court of Probate, and not as Clerk. If there had been 
a mistake merely in the title of the Court, producing no tn- 
certainty as to what Court was intended, it might have been 
amended, and under the order by consent, must be regarded 
as having been amended. It would also have been waived by 
appearance and pleading. But there was no mistake. The 
Clerk of the Superior Court has by law a certain jurisdiction 
for the probate of deeds and wills, &c. But he is not styled in 
the Constitution, “ Probate Judge,” nor, so far as we know, is he 
directed to be so styled by any act of Assembly. His probate 
jurisdiction is incident to his office of Clerk, and his legal style 
and title is “ Clerk ot the Superior Court.” 1t is permissible to 
epeak of him in pleadings, and ia common speech as Probate 
Judge, provided no ambiguity or uncertainty results. The 
qnestion whether consent can give jurisdiction to a Court does 
not occur. The action was properly brought; the Clerk had 
jurisdiction ; and the action was never regularly removed from 
before him. When it appeared on the docket of the Judge of 
the Superior Court, he properly ordered it to be taken off, and 
remanded it to the Clerk. No consent was required for this. 
The judgment below is affirmed, and this opinion will be cer- 
tified to the Clerk of the Superior Court of- Alamance to the 
end that he proceed in the action according to law. 


Per CourraM. Judgment affirmed. 
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E. E. GREENLEE ». W. 8. SUDDERTH, et al. 


1. The receipt by a Clerk of the Superior Court of Confederate money in 
satisfaction of a docketed execution from this Court, in pursuance of 
the provisions of the Rev. Code, ch. 33, sec. 6, after such money 
became depreciated (April, 1862,) in contravention of the directions of 
the plaintiff, amounts to a satisfaction of the execution to the extent of 
the value of the Confederate money in gold, to be ascertained by the 
Legislative scale of the date of such payment, and the Clerk is liable on 
his bond to the same extent. 

2. In such case, the plaintiff may elect to repudiate the action of the 
Clerk and recover the whole amount due in the execution from the de- 
fendant therein, or may ratify his action, and demand of him the amount 
of the gold value of the Confederate money so received, and recover the 
balance ot his execution from the defendant therein : aliter, had the pay- 
ment been made to the plaintiff. 

3. A ratification of the action of the Clerk, beyond the extent of the 
value of the money, will not be presumed by reason of his demanding 
in his complaint, judgment tor the whole amount of the execution. 

4. As the Clerk’s liability arises from his agency as above stated, he is not 
liable for interest until a demand, and in the absence of any evidence of 
demand in this case, the defendants are liable for interest, only from the 
commencement of the action. 

5. When an execution is issued from the Supreme Court returnable to 
the Superior Court according to the provisions of the Rev. Code, ch. 33, 
sec. 6, and was docketed on the execution docket of the latter Court, the 
execution is treated as received under color and by virtue of the Clerk’s 
office, and he cannot be allowed to suggest irregularities therein. 

6. In such case as that above stated, the judgment is not reversed, but 
judgment is rendered in this Court according to the modification result- 
ing from the opinion, and in this case it was referred to the Clerk to 
ascertain and report the current rate of gold, and judgment was there- 
upon rendered in this Court in accordance with the decision. Broughton 
v. Haywood, Phil. 80, Hmmerson v. Mallett, Phil. Eq. 234. 


This was a civil action brought by the plaintiff against the 
late Clerk of the Superior Court of Burke County on his 
official bond, and was tried before his Honor, Judge Mitchell, 
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and a jury, at the Fall Term, 1870, of Burke Superior Court. 

The facts developed by the testimony were these: 

The plaintiff recovered judgment at August Term, 1861, of 
Supreme Court against one McKesson for about $1,700 and in- 
terest. Execution issued thereon for $1,848.34, with interest 
on $1,486 from 22d November, 1860, returnable to Fall Term, 
1861, ot Burke Superior Court. No other execution was ever 
issued. On the 5th day of April, 1862, the defendant, W. 8. 
Sudderth, then Clerk ot the Superior Court ot Burke County 
received from the defendant in the execution, McKesson, $2,000 
thereon, in confederate money. The words “ paid—see execu- 
tion docket,” were endorsed on the execution by said Sudderth. 
The plaintiff had before the receipt of the confederate money 
by the Clerk, notified him orally not to receive payment otf the 
execution in anything but specie or greenbacks. The execu- 
tion docket had been destroyed and there was no evidence ot 
its contents as to the execution. The plaintiff demanded pay- 
ment of his execution from the defendant Sudderth, while he 
was still Clerk, but the date of the demand was not shown. 
The defendants objected that the action should have been 
brought in the name of the State, but his Honor deemed the 
objection waived, and that objection was not insisted on in this 
Court. On behalf of the defendant, his Honor was requested 
to instruct the jury, that it the defendant Sudderth had been 
notified not to receive anything but gold or greenbacks, and in 
violation ot such order did thereafter receive contederate 
money, that it amounted to no satisfaction. This instruction 
was declined by the Court and the detendants excepted. 

The defendants requested his Honor to instruct the jury as 
above, with the addition that if the defendants in plaintiff's 
execution were still good for the debt, the plaintiff's damages 
would only be nominal. This request was also declined. The 
defendants’. counsel requested his Honor to instruct the jury 
that if all the facts in evidence were true, plaintift could not 
recover, which instruction his Honor alsodeclined, but charged 
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the jury that if the plaintiff had given the defendant, W. §, 
Sudderth, notice not to receive anything in payment but specie 
or the lawful currency of the United States, and he afterwards 
did receive confederate money in payment, that the plaintiff 
was entitled to recover, and the measure of damages was the 
amount received by the defendant, W. 8. Sudderth. 

Under these instructions there was a verdict for the plaintiff. 
Rule for a new trial. Rule discharged, judgment and appeal : 
by the defendants. : 
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Furches and Fowle & Badger, for plaintiffs. 
Folk, for defendant. 


Reape, J. The plaintift obtained judgment in the Supreme 
Court, in a suit against McKesson and others; and McKesson 
paid to the Clerk of Burke Superior Court, the present de- 
tendant, $2000, and the Clerk gave McKesson a receipt for that 
amount as paid upon the plaintiff’s execution against McKesson. 
The payment was on 5th April, 1862, in Confederate treasury 
notes, and was endorsed upon the execution “ paid,—see execu- 
tion docket.” The execution docket was afterwards destroyed 
by accident. 

1. The first allegation urged against the liability of the 
Clerk and his sureties, is that the execution on which the money 
was paid was irregularly in his office; for. although the statute 
allows an execution to issue from the Supreme Court, re- 
turnable to the Superior Court, yet it directs when that is done, 
that a certificate of the judgment in the Supreme Court shall 
be transmitted to the Superior Court and docketed there. 
Rev. Code, ch. 33, sec. 6. And it did not appear positively 
that the certificate had been sent down. 

The indorsement ot the Clerk “ paid, see execution docket,” 
was evidence tending to show that it had been sent down and 
docketed, else what did he mean by—“ see execution docket?” 
And probably it ought to be presumed that it was sent. But 











V7" wa VS eS. Ge 








JUNE TERM, 1871. 473 





GREENLEE ©. SUDDERTH, et al. 





whether the certificate was sent or not, the execution was there 
docketed, and the Clerk and the parties assumed that it was 
regular, McKesson paying the money, and the Clerk receiving 
it. He received it by color, and, as we think, by virtue of his 
office, and cannot ‘be heard to say that there was some irregularity 
in the proceedings. Broughion v. Haywood, Phil. 386. 

2. The Clerk and his sureties being liable, the second question 
is, for how much? The payment was in Confederate treasury 
notes, which were depreciated ; the payment satisfied the debt, 
not to the nominal amount of the notes, but to the amount of 
their value in gold: Himmerson v. Mallett, Phil. Eq., 234. And 
that is the amount for which the Clerk is liable. If there is a 
remainder, the defendants in the execution are liable for that. 
It would have been otherwise, if the payment had been made 
to the plaintiff himeelt. 

As the Clerk received the notes in April, 1862, when they 
were not much depreciated, and were generally received in the 
payment of debts, it would have been a discharge of the debt 
to the nominal amount of the notes, under the decision in 
Atkins v. Mooney, Phil. 31, but the Clerk had express notice 
not to receive them, and therefore the case ot Atkins v. Mooney,. 
does not apply. 

The plaintiff is entitled to treat the clerk as his agent to the 
extent of the value of what the Clerk received for him, and 
hold him responsible tor that amount; notwithstanding he had 
instructed him not to receive the notes. 

It is true the plaintiff might have repudiated the action of 
the Clerk and still held the defendant in the execution liable 
for the full amount, but he was not obliged:to do so. And 
when he seeks to make the Clerk liable for the value of what 
he received, it is not for the Clerk to say that he received it in 
disobedience to instruction. His Honor held that the Clerk 
was liable for the nominal amount of the notes $2,000, because 
he had received them contrary to instructions. Wethink that 
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for that very reason he is not liable for their nominal, but only 
for their real value. 

It his receipt to McKesson had satisfied the execution to the 
nominal amount of the notes ($2,000), he would have been 
liable to the plaintiff for the amount; but inasmuch as he had 
no authority as the plaintifi’s agent to receive the notes, and 
the plaintiff might have repudiated it altogether, it follows that 
the defendants, McKesson and others, are not discharged at all, 
except in so far as the plaintiff has subsequently ratified it. 

And he has ratified it only to the extent of receiving from 
the Clerk the value of the notes. It is true that the plaintiff 
in his complaint, demanded of the Clerk the whole amount of 
his debt against McKesson, and therefore, it may be supposed 
that he has ratified the action of the Clerk, his agent, in re- 
ceiving the notes; but that is not true, because while he de- 
mands the whole amount, he does so, not because he ratifies 
the act of the Clerk in receiving the notes for him but as having 
received so much value for him, and McKesson will be dis- 
charged not to the amount the plaintiff demands, but to the 
amount of the value of his payment to the Clerk. It was error 
therefore in his Honor to hold that the Clerk was liable for the 
nominal amount of the notes, $2,000 ; he is liable only for their 
actual value. Treating the Clerk as the plaintiffs agent, he is 
not liable for interest until the demand. It does not appear 
when the demand was made and therefore we must take it that he 
is liable for interest only from the commencement of this action. 

The judgment below must be modified and judgment entered 
in this Court for the value of the $2,000 confederate treasury 
notes, applying the legislative scale of April, 1862, with interest 

from the commencement of this action. 

This being a modification of the judgment below, each. party 
will pay his own costs in this Court; the plaintiff will have 
judgment for all other costs. 

Judgment modified and judgment here for plaintiff. 


Pree Curiam. 
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p. A. CARPENTER, Administrator of ELIZABETH HAWKINS +. J. A. 
W. KEETER and wife, CYNTHIA ANN. 


A testator bequeathed to his wife certain slaves, horses, farming tools, &c., 
and devised to her one-half of his land, and in the latter part of said 
clause, he also bequeathed her “all my grain on hand for the support of the 
family ; and should my wife wish to sell, or dispose of any of the above 
property, she can do so, with the advice and consent of my Executor.” 
Held, that she took an absolute estate in the realty devised, and after 
the assent of the executor, she acquired an absolute estate in the per- 
sonal property embraced in said clause. 


This was a petition filed by the plaintiff, as administrator ot 
Elizabeth Hawkins, deceased, to sell certain realty belonging 
to his intestate, to make the proceeds thereof assets in the pay- 
ment of debt, heard before Logan, J., at Spring Term, 1871, 
of Rurnerrorp Superior Court. 

The facts were, that the intestate of the plaintiff intermarried 
with one James Cherry, who died leaving a last will and tes- 
tament, which was duly admitted to probate, in which occurs 
the following clause: “I give to my wife Elizabeth seven 
negroes, (naming them) all my stock ot horses except one, all 
my stock of cattle, hogs, all my farming tools, household and 
kitchen tarniture, all my grain on hand for the support of the 
family, and should my wite wish to sell or dispose of any of the 
above property she can do so with the advice and consent of 
my executor, I also give to my wife one half of my land inclu- 
ding the mansion house.” 

In another clause of the will, the testator bequeathed to his 
daughter Cynthia Ann, who afterwards intermarried with the 
defendant, J. A. W. Keeter, certain personalty, and dirécts his 
executor to sell any of said property for her support and edu- 

cation or put the money arising from said sale, at interest, as he 
deems best. In the event of the death of his daughter, the tes- 
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tator directed that the estate bequeathed to his daughtor shoalg 
be given to certain other persons. 

The defendant Cyntha Ann was the only child and heir at 
law of the testator James Cherry as well as of the plaintiffs 
intestate. 

The plaintiffs intestate after the death of her husband, James 
Cherry, intermarried with one Terrell Hawkins; at the time 
of said marriage his wife had mm her possession the slaves 
bequeathed to her by her former husband. Terrell Hawkins 
died thereafter intestate. His administrator took into his pop 
session and sold as a part of the estate of his intestate the afore. 
said slaves, when his widow became the purchaser of some 
of them. Thereafter she died intestate, and the plaintiff was 
duly appointed her administrator. The note given for said 
slaves has not yet been paid, and the estate of intestate isinsnf 
ficient to pay off and discharge said note, without a sale of the 
real estate of his intestate. 

The defendants in their answer insisted that the plaintiffs 
intestate, Elizabeth, took the personal property. under the will 
of her former husband, Cherry, as trustee, for the use and 
benefit of herself and family: and that she only acqnired.s 
life estate in and to the real estate devised to her. 

The questions of law arising under the pleadings were refer- 
red by the Clerk of the Superior Court to his Honor Judge 
Logan, who being of the opinion that plaintiff’s intestate did 
not acquire such an estate in the personalty bequeathed te her 
by her former husband, Cherry, as would enable her to convey 
or dispose of the same, except with the advice, and consent af 
the executor of the testator, Cherry, and that an absolute pro- 
perty in said slaves did not pass to her second husband, Haw- 
kins, and therefore :she was not legally bound to pay tothe 
administrator of the said Hawkins, the purchase money for 
said-slaves, refused to grant the order prayed, and dismissed 
the petition, from which plaintiff appealed. 
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Phillips & Merrimon, for plaintiff. 
No counsel for detendant. 


Dicx, J. The intestate of the petitioner was the widow of 
James Cherry and was entitled to certain slaves and land under 
the will of her husband. The petitioner asks for a construction 
of said will in order that he may know how to administer 
properly the estate of his intestate. 

The testator in his will made an equal division of his land 
and slaves, between his widow and only child, one of the de- 
fendants. As the widow was to have: the principal care and 
suppor’ of the family, the testator bequeathed to her the house- 
hold furniture, stock, farming tools, grain and other property 
generally used for such purposes. This care and support of the 
family was to be exercised, and the property intended for this 
purpose was to be managed under the advice and supervision 
of the executor. The land and slaves given to the widow were 
not fettered by any trust in the executor and were not limited 
over upon any subsequent contingency. In the case of the 
child the disposition was different. Here there was an express 
trust for certain purposes, and the estate was limited over to 
third persons, if the child died before arriving at the age of 
twenty one years. It-was necessary for the executor to have 
control of this estate to effectuate the trusts and limitations ex- 
pressly declared in the will. 

Ass the widow took an absolute estate in thre slaves, upon her 
subsequent marriage, they passed by operation of law to her 
second husband, Hawkins. When she purchased one ot these 
slaves from the administrator of second husband, she created a 
debt tor which she was personally liable, and upon her death it 
was a debt against her estate. As her administrator has not 
sufficient personal assets to discharge this debt, he is entitled to 
aa order for the sale of. the lands of his: intestate for this pur- 
pose. There was error in the ruling of his Honor, and this 
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will be certified that the proper orders may be made in the 
premises. 


Per Curiam. Judgment reversed, 








W. H. HARRIS and wife SUSAN »o. JAMES JOHNSON, et al, 


The pendency of a former action between the same parties, for the same 
cause, is a good detence in a second action. 

In such a case at Common Law, advantage must be taken thereof bys 
pleain abatement. Under the C. C.!P., advantage must be taken by 
answer, if the complaint does not show the pendency of such former 
action. 


Appeal from the judgment ot a Justice ‘of the Peace, tries 
before Watts, J., at Spring Term, 1871, of Nortuamptow 82- 
perior Court. 

The plaintiffs held two single bills on the defendants, the 
principal of which amounted to less than two hundred dollars, 
and issued separate warrants on each, on the 22d of September, 
1869. 

The defendants in their answer, as a bar to the action, 
alleged that prior to issuing the warrants by the Justice of 
the Peace, the plaintiffs had consolidated both single bills, 
and brought suit thereon to Spring Term, 1867,of the Superior 
Court of law of Northampton County, which said action is still 
pending. 

The plaintiffs demurred to the answer. 

The detendants moved the Court to dismiss the appeal, 
which his Honor declined, and gave judgment 7 ous 
ter. 
Rule, &c. Appeal. 
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Barnes, for plaintiff. 


W. W. & R. B. Peebles, for detendants. 


Diox, J. The defendants allege in their answer, by way of 
defence, that the plaintiffs have another suit against these de- 
fendants, now pending in the Superior Court of Northampton 
County, for the same cause; which said suit was commenced 
before this action was instituted. 

There was a demurrer filed to this answer, and on the argu- 
ment of the demurrer, all the allegations of fact in the answer, 
must be taken as true. As the matter does not appear on the 
face of the complaint, the detence was properly set up in the 
answer, and is in the nature of a plea in abatement of the pres- 
ent action. 

The pendency of a former action between the same parties, 
for the same cause, is a good defence in a second action, and at 
common law, must be taken advantage of by a plea in abate- 
ment. ' 

In a penal action, at the suit of a common informer, the pri- 
ority of a pending suit, for the same penalty, in the name of a 
third person, may be pleaded in bar, because the party who first 
sues is entitled to the penalty. 1 Chit. Pl. 454; Common- 
wealth v. Churchill, 5 Mass. 174; 1 Saunders P1., 19. 

In our case, as it appears from the facts admitted in the 
pleadings, that there is a suit now pending between the same 
parties for the same cause, which was commenced before this ac- 
tion, in the Superior Court of Northampton, the present action 
must be abated, and the defendants go without day and recover 
their costs. 


Per Curiam. Judgment reversed. 
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THE STATE ». WILLIAM MASSAGE. 


if two men fight upon a sudden quarrel, and one kills the other, the 
chances being equal, this constitutes manslaughter. 

A Judge is not required to charge the jury in the words of the prayer, 
even if the prayer is right. The substance of the prayer is sufficient, 
Rodman, J., (dissentiente.) The Judge below did not charge the law, as 
applicable to the facts. A general dissertation upon the law of homi- 
cide without reference to the evidence in the clause, is in violation of the 

act of assembly. 


This was an indictment against the prisoner for killing 
Phillip Weaver, tried before Logan, J., at Spring Term, 1871, 
-of Luscotn Superior Court. 

The evidence was as follows : 

Charles McLeod, a witness for the State, testified that when 
he first saw the prisoner, the latter was near a crib about three 
hundred yards distant from witness, and that the deceased was 
at the fence which enclosed the barn yard, and near the prisoner, 
who went tothe fence. Heard rocks thrown. Deceased at- 
tempted to get over the fence when he was pushed back by the 
prisoner. 

The deceased then crossed the ferice at another place, and 
pursued the prisoner, who ran. That Alfred Mullins then came 

«ap, when the deceased took after Mullins, who retreated 15 or 
20 steps; when near together, Mullins picked up a stick; the 
deceased then appeared to be turning towards the prisoner who 
struck him, when the deceased fell. Only saw one blow. 
Mullins picked up a stick ; witness then turned from the parties 
and ran for home; after running a few steps witness looked 
back, and saw the prisoner strike the deceased with both hands, 
when the latter left Mullins, and turned towards the prisoner 
who was four or five steps from the deceased; Mullins then 
started towards the yard gate. The prisoner lived at Mullins’ 
.and this occurred in the yard of the latter. The instrument 
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ased by the prisoner was a part of a wagon gate which was 
admitted to be a deadly weapon. 

There was much other evidence tending to show that the 
deceased pursued the prisoner, when the latter struck deceased 
with the wagon gate, from the effects of which Weaver die: 
in two or three days thereafter. 

The counsel for the prisoner, asked the court to instruct the 
jury: 

1st. That if the prisoner took up the deadly weapon with 
the purpose to resist only in self defence and did so use it, he 
is not guilty. 

2d. That after words of anger and mutual assault with rocks, 
the prisoner retreats, and picked up the weapon on his retreat 
to use it in defending himself, and is atterwards assaulted with 
a deadly weapon by. deceased, and killed the assailant in selt 
defence},it is justifiable. 

3rd. If the prisoner had reasonable grounds to believe that 
he was about to lose his life, or suffer great bodily harm, by 
the assault on him, and he killed the assailant to prevent it, it 
is justifiable homicide. 

4th. If it appears from the evidence of the State, in making 
out its case, that there is reasonable doubt as to the grade of the 
homicide, the prisoner has the benefit of that doubt. 

The Court declined to give the instructions as prayed for, but 
charged the jury, that murder is where a person of sound 
memory and discretion, unlawfully kills any reasonable creature, 
with malice aforethought, whether expressed or implied, 

The weapon being conceded to be a deadly one, and killing 
boeing proved, the law says,the burden of showing any matter 
of mitigation, excuse or justification, is thrown upon the pris- 
oner. It is incumbent upon the prisoner to establish such 
matter neither beyond reasonable doubt, nor according to the 
preponderance of testimony, but to the satisfaction of the jury. 

The State is required to prove the essential facts in the case 
-eyond a reasonable doubt, for if the jury have any reasonable 
9 
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doubt as to the guilt of the prisoner, he is entitled to the 
benefit of it, and he has only to satisfy the jury of any matter 
in mitigation, so as to reduce the offence below the degree of 
murder. If the offence is not murder, then the jury are to 
determine within what degree it is. 

The Court further charged, that manslaughter is the unlawful 
killing of another without malice, either express or implied, 
which may be either voluntary upon sudden heat, or involun- 
tary, but in the commission of some unlawful act; as if upon a 
sudden quarrel two persons fight and one of them kills the 
other, the chances being equal, this is manslaughter. 

A blow amounts to legal provocation, though it does not 
threaten death, and if he on whom an assault is made with vie 
lence, or circumstances of indignity, resent it immediately by 
killing the aggressor, and act therein in the heat of blood, and 
under that provocation, it is but manslaughter. 

It is a general rule that words are not, but blows are, a 
sufficient provocation to reduce the crime of homicide to man- 
slaughter. A killing on a sudden quarrel to avoid a great 
bodily harm, is a homicide under legal provocation, and though 
such circumstances cannot justify or excuse the act, yet on 
account of human frailty it is deemed no more than man- 
slaughter. 

Self defence is whereby a man may protect himself from an 
assault, or the like, in the course of a sudden broil, or quarrel, 
by killing him who assails him. For example, if the slayer 
has not begun the fight, or having begun endeavors to decline 
any further struggle, and afterwards being closely pressed by 
his antagonist kills him to avoid his own destruction, this is homi- 
cide excusable by self defence, for which reason the law requires 
that the person who~kills another in his own defence should 
have retreated as far as he can conveniently, or safely, to avoid 
the violence of the assault, and that not factiously, or in order 
to watch his opportunity, but from a real tenderness of shed- 


ding blood. 
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Though a person may engage in a fight willingly, yet it in 
its progress he be sorely pressed,—that is put to the wall, so 
that he must be killed, or suffer great bodily harm unless he 
kills his adversary, and under such circumstances he does kill, i: 
is excusable homicide. Verdict guilty of manslaughter. Rui 


&e. Judgment and appeal. 


Attorney General and Batchelor, tor the State. 
Hoke, Bragg & Strong, and W. M. Young for the prisoner. 


Reape, J. The charge of his Honor is given at length, and 
it may be liable to the criticism, that it deals too much in 
general principles without practical application to the case in 
hand. But atter a careful consideration we are unable to see 
that it was calculated to mislead the jury; or to leave them 
without the necessary information as to the law applicable to 
the case. And that they were not misled, is evident from the 
fact, that they rendered the only verdict which could have been 
rendered upon the facts. 

The main objection at this Bar, was that his Honor did not 
give the special instructions prayed for. 

We think he did give them substantially. 

It has been so often decided as to become familiar, that a 
Judge is not obliged to charge in the very words of the prayer, 
even when the prayer is right. It is sufficient if he does so in 
substance. If it were not so, the zeal of the advocate, or the 
craft of the Attorney would often confound the jury. For 
example, the second prayer in this case is as follows: 

“9d. That after words of anger and mutual assaults with 
“rocks, the prisoner retreats and picked up the weapon in his 
“retreat, to use it in defending himself, and is afterwards 
“assaulted with a deadly weapon by deceased, and killed the 
“ assailant in defence, it is justifiable.” 

Probably the end aimed at by the prayer, was to have his 
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Honor charge the jury, that it the prisoner quit the fight and 
retreated as far as he could, and was pressed by the deceased 
with a deadly weapon, and the prisoner killed in self defence, 
it was excusable homicide. 

If this was the end, then his Honor had charged it in sub. 
stance. But to have charged in the words of the prayer, 
would have been to assume facts, violate grammar, and pervert 
the usual and familiar definitions of crime. There is no error. 


Ropman, J. Dissentiente. I am compelled to dissent from 
the majority of the Court. It is the duty of a Judge to intelli- 
gibly apply the law tothe evidence. A general dissertation upon 
the law of homicide is not what the act ot Assembly intends, 
Of the present charge it may be said that it requires more intel- 
ligence to pick out from it the law which is applicable to the 
case, than a jury is expected to possess. 


Per Curiam. No error. 








D. C. THOMPSON ». B. A. BERRY, Sheriff of Burke County. 


A sheriff cannot be amerced for failing to colfect a judgment based upon 
a note executed in November, 1965, unless he had actual notice that 
the judgment was granted upon a contract made after the 1st of May, 


1865. 


This was a scire facias issued from the County Court of Ire- 
dell, tested ot May Term, 1868, and tried before J/itchell, J, 
at Spring Term, 1871, of Inepett Superior Court. 

The facts were, that an execution from the County Court of 
Iredell County, returnable to May Term, 1868, of said Court, 
went into the hands of the detendant against W. F. Avery, and 
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in favor of the plaintiff, that the defendant returned the same 
to May Term of said: Court, with a levy on -realty endorsed 
thereon, and without a sale or satisfaction of the execution. 
The note on which the judgment was granted was executed in 
November, 1865. There was no evidence that the defendan' 
had any actual notice of the date of the note on which the 
judgment was founded. 

It was insisted for the defendant that his return of the execu- 
tion withont sale or satisfaction, was justified : 

1st. By the military order of Gen’! Sickles. 

2nd. By the ordinance of the Convention of 1868, 

His Honor being of opinion with the plaintiff, gave judg- 
ment against the defendant, from which he appealed. 


W. P. Caldwell, tor plaintiff. 
Bailey, for defendant. 


Reapg, J. The ordinance of the Convention “ Respecting 
the jurisdiction of the Courts,” ratified 14th March, 1868, sec. 
7-9, made it the duty of the Sheriff to return the process as 
he did in this case; provided the debt upon which the judg- 
ment was obtained, was contracted prior to 1st May, 1865. See 
also sec. 16 of the ordinance. The debt in this case was not 
contracted prior to Ist May, 1865; but the Sheriff was not in- 
formed of that fact. 

The question is, whether that was an excuse for the sheriff ¢ 

We think it was. 

The ordinance was general, that the Sheriff “shall return al/ 
ji. fws.,” &e. And those founded on debts contracted since 1st 
May, 1865, are exceptions. And it was the duty of the plaintiff 
to inform the Sheriff that his 7. fa. was within the exception. 

An amercement is a penalty, and is for a fixed sum without 
regard to the little or much of the plaintiff’s damage. The 
penalty is not to be ‘inflicted upon the’ Sheriff for the neg- 
ligence of the plaintiff, in not giving him the necessary infor- 
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mation ; especially is this so, when the execution as in this cage 
issued from a court outside of the Sheriffs county, so that he 
could not by reasonable diligence ascertain the time when the 
debt was contracted. 

A constable levied upon and sold a gun of the detendant in 
an execution, when the gun was exempt as “ arms for muster.” 
It was held, that the officer was not liable even in an action 
on his bond, much less would he be to the penalty of an amerce- 
ment, although he knew that arms for muster were exempt; 
because he did not know, and was not presumed to know, that ° 
this particular gun was used for that purpose, and the owner 
of the gun did not inform him of the fact. Henson y, 
Edwards, 10 Ire. 43. 


There is error. Judgment reversed. 


Norr.—ZJ ustice Boyden, being of counsel, did not sit in this 
case. 








J. T. LEACH ». THE WESTERN NORTH CAROLINA RAIL ROAD 
COMPANY. 


A judgment is not void because no complaint has been filed. 

The parties to an action may waive the venue, but cannot, by consent, 
give jurisdiction to a court. Graham v. Charlotte & 8. 0. R. R. 0o., 
64 N. C. 631, cited and approved. 


_ Motion to set aside judgment heard before Watts, J/., at 
Spring Term, 1871, ot Waxe Superior Court. 
_ The facts are, that the defendant acknowledged service of the 
summons in this action, and agreed to waive the question as to 











JUNE TERM, 1871. 487 





Leacu ». THE Western Norta Caroima Rariroap Co. 





the suit being brought in a county other than the one through 
which the defendant’s road ran. The plaintiff filed no com- 
plaint, nor did the defendant make any appearance. At the 
return term the plaintiff took judgment by default. The 
defendant moved to set aside the judgment because no co 
plaint had been filed, and that the Court did not have jurisdic 
tion of the subject matter. 

His Honor being of opinion that the judgment was void, 
gave judgment accordingly, trom which plaintiff appealed. 


Fowle & Badger and Phillips & Merrimon, tor the plaintiff. 
W. McL. McKay, for the defendant. 


Reape, J. ist. The objection to the jurisdiction is not well 
taken. It was not a question of jurisdiction but of venue, and 
it is competent for the parties to waive that objection, as was 
done in this case. Graham v. Charlotte & 8S. C. R. R. Co., 
64 N. C. 631. Where it is a question of the jurisdiction of 
the Court over the subject matter, the consent of the parties 
cannot give jurisdiction. 

2. The judgment is not “void,” because it was entered with- 


. out a complaint in writing being filed. 


A judgment without service of process is void, because the 
defendant is not in Court. But in this case the defendant was 
brought into Court by the summons, and being in Court he 
may confess judgment, or allow it to be entered by default, as 
was done in this case. 

The “complaint” under the new system answers to the 
declaration under the old; and although regularly, it ought to 
be in writing, and filed at the commencement of the pleading ; 
and although we do not wish to be considered as favoring loose 
practice, but the contrary, yet evidently, by consent, the com- 
plaint may be waived and judgment may be confessed or 
entered by consent. And even if the judgment for such a 
cause were irregular, it is certainly not void, and therefore the 
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irregularity might be cured by allowing a complaint to be filed 
whenever some afterthought of the defendant makes an objec 
tion as in this case. 

There is error in the order vacating the judgment. 

This will be certified, &c. 


Per Curiam. Error. 








J. E. PAINE e¢ al o, F. CALDWELL et al. 


Township trustees have no authority to contract for building bridges, 
when such a contract is entered into without the sanction and super- 
vision of the County Commissioners ; it is a nullity. 


Motion to dissolve an injunction upon a case heard before 
Mitchell, J., at Spring Term, 1871, of Carawsna Superior 
Court. 

The defendants as trustees of Mountain Creek Township, in 
the month of February, 1870, agreed to, and ordered the 
building of a public bridge over Mountain Creek, in said Town- 
ship, and let out the contract for $326, which was a reasonable 
compensation for the work. The building of said bridge was 
deemed by the defendants necessary for the public convenience. 

After the bridge was completed the defendants submitted it 
to the qualified voters ot the Township whether they would 
receive and pay for the bridge, when a maj ony voted to receive 
and pay for the bridge by taxation. 

After the bridge was built, application was made to the Board 
of Commissioners of the County to pay, or assume to pay for said 
bridge, and relieve the Township, which was declined. The 
plaintiffs appeared before said Board, and opposed the applica- 
tion for’ payment. 
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After said refusal, the defendants in September, 1870, 
asseseed the tax on the tax payers of said Township, tor the pay- 
ment of said debt, when the plaintiffs applied for and obtained 
an injunction, restraining the defendants from the collection of 
said tax. 

His Honor refused to dissolve the injunction. Appeal. 


McCorkle and Bragg & Strong and W. H. Young for 
plaintiffs. 
Battle & Sons, for defendants. 


Ropman, J. The complaint filed on behalf of the plaintifis 
as well as all other tax payers in the Township, who choose te 
become parties, alleges that in February, 1870, detendants con- 
tracted with ore Sherrill, to build a bridge across Mountain 
Creek, in the township of that name, for $326, which was 
accordingly built in September, 1870; the defendants levied 
a tax of one-fifth of one per cent. on the taxable property of 
the Township to pay the expense of building the bridge, and 
for sundry reasons in their complaint set forth, the plaintifis 
pray that the defendants be enjoined from collecting the tax. 

The Judge granted the injunction, and on a motion before 
him to vacate it, it appeared that atter the bridge was built, it 
was submitted to a vote of the Township whether they would 
accept and pay for it; and a majority voted that they would; 
afterwards application was made to the County Commissioners 
to pay for the bridge, which they refused. 

The Judge refused to vacate the injunction, and the defen- 
dants appealed. 

We think the main question in.this case is upon the power 
of the Township Trustees to make the contract tor the building 
of the bridge, for if they had ‘the power to make the contract, 
it would follow that they must have the power to perform it 
by levying the tax nécessary for that purpose. The Constite- 
tion, Art. VIT, Sec. 4, provides ‘that the Board of Trustees in 
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each Township “shall, under the supervision of the County 
Commissioners, have control of the taxes and finances, roads 
and bridges of the Townships as may be prescribed by law.” 

Section 7 ot the same Article, says, “no county, city, town, 
or municipal corporation shall contract any debt, pledge its 
faith or loan its credit, nor shall any tax be levied or collected 
by any officers ot the same, except for the necessary expenses 
thereof, unless by a vote of a majority of the qualitied voters 
therein.” 

In what manner must this supervision of the County Com- 
missioners provided for by the Constitution, be exercised in 
order that it may be effectual, as the Constitution intends that 
it shall be? It may confidently be said, that the supervision 
was intended to be effectual, because while the Constitution 
undertakes rigidly to limit the power of the Legislature and 
ot the County Commissioners to tax, there is no such limitation 
to the power of the Township Trustees, and unless they can be 
effectually supervised by the County Commissioners, their 
power to contract debts, and to pay taxes for the payment of 
them, is unrestrained, so that a single unworthy Board might 
ruin a Township without hope of relief, except so far as the 
law might enforce the restraints of section 7. 

In the matter of contracting a debt, it seems clear, that the 
only way in which the supervision of the County Commis- 
sioners can be effectual, is by requiring their approval before 
the contract is consummated. If the Township Trustees have 
the power to make a valid contract without the consent of the 
County Commissioners, given either previously or subsequently, 
then any supervision by the County Commissioners is impos- 
sible. The contract having been made is enforcible by law. 
The Township Trustees are independent of their supervisors ; 
the constitutional check is absolutely removed. 

We think, therefore, it is the duty of Township Trustees in 
all cases when they contemplate the building of a bridge, to 
present their plan to the County Commissioners and obtain 
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their assent to the contract, and to the necessary tax. Sec. 
7 was intended to present another check to the imprudence of 
the Trustees. The building ot a bridge, which is beyond the 
ability of an overseer of the road and his hands, cannot be 
called one of the ordinary expenses of a Township. Before 
any debt can be contracted for that purpose it must be put to 
a vote of the Township. These two securities against impru- 
dence and recklessness are provided by the Constitution. 
Everybody is supposed to know the powers of the Township 
Trustees, and whoever contracts with them does so at his risk 
of their exceeding their useful but limited power. We think 
the tax illegal, and concur with his Honor in sustaining the 
injunction. 


Per Ovriam. Judgment affirmed. 








STATE ov. LEE DUNLAP. 


When it appears from the affidavit of a person of color, charged with a 
capital offence, that he cannot have full and equal benefit of all laws 
and proceedings for the security of person and property as is enjoyed 
by white citizens, and that his rights cannot be enforced in the State 
Courts: Held, that under the act of Congress of 9th April, 1866, the State 
Courts will proceed no further in the prosecution until certified of the 
action of the Circuit Court of the United States under the act of Con- 
gress, March 8, 1863. 

It is erroneous in such a case to order the removal of the indictments to 
the Circuit Court of the United States; but to suspend proceedings in 
the cause till certified to the Court under the aforesaid act of Congress. 


This was a motion to transfer the cause to the Circuit Court 
ot the United States for the District of North Carolina, héard 
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before Logan J. at Spring Term 1871, ot Mecklenburg Supe. y oo 
rior Court. } ©o 

The prisoner was indicted for the murder of one Gleason, a : 
white man, and at Spring Term, 1871, filed an affidavit in whig up 
he set forth that he was formerly a slave, and was emancipated Co 
by the result of the late rebellion—that at the time of'the — #0 


alleged homicide he was and had been heretofore an active 
member of the Republican party, whilst the said Gleason 
was an active member of the Democratic party—that atthe 
time aforesaid a systematic effort was made by divers persons, 
members of the Democratic party, to produce the impression 
that said Gleason was killed by defendant, and that he was sa 
killed from political motives—that the County Commissioners tl 
who prepared the jury lists are Democrats, as also the Sheriff, d 
and all his Deputies, upon whom is devolved by law, in capital 
cases, the duty of summoning special jurors, and who have an un- 
limited discretion in the selection of jurors on a special venire— 
that colored men are seldom summoned on such juries, and 
that the juries are almost entirely composed of Democrats— 
that defendant is a colored man, and by reason of his having 
been a slave, he has reason to believe, and does believe that he 
has less chance of enforcing in the Courts of this State, his 
rights in this prosecution as a citizen of the United States, and 
the probabilities of the denial of them to him as such citizen 
in any trial which might take place in the Courts of the State, 
are much more enhanced, than if he was a white man—that 
the feeling against him has been greatly intensified by the 
attempt successfully made to give a political color to the alleged 
homicide, and the feeling against him by almost the entire body 
of the Democratic party is so bitter and rancorous, that'he 
cannot as he believes obtain justice in Mecklenburg County, 
or in any of the Courts of this State—that the tull‘and equal 
benefit of the laws of this State, and proceedings for the 
security of person and property as are enjoyed by white cit- 
izéns, is denied to’ him, and cannot be enforced in his behalf 
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on any trial on this indictment which may take place in any 
Court of this State, as he believes. 

His Honor being of opinion that the prisoner was entitled 
upon his affidavit, to a removal of the indictment to the Circuit 
Court of the United States for the District of North Carolina, 
$0 adjudged, from which the Solicitor of the State appealed. 


Attorney General, tor the State. 
Bailey, for defendant. 


Pearson, C. J. This proceeding presents a question of great 
importance, both in a political and a legal point of view. With 
the former, we have no concern; and the application will be 
disposed of as a dry question of law. 

By Act of Congress of 9th April, 1866, sec. 1, it is enacted, 
in substance, That all persons of color, born in the United 
States shall be citizens—“ shall have the same right to make 
and enforce contracts, to sue, be parties, and give evidence, 
to inherit, purchase, lease, sell, hold and convey real and per- 
sonal property ; and to full and equal benefit of all laws and 
proceedings, for the security of person and property, as is én- 
joyed by white citizens,” ke. 

Sec. 2. Prescribes penalty fordepriving under color ot any 
law, &c., persons of color, ot any of the rights seeured to 
theyn bg sec. 1. 

See. 3. Confers exclusive jurisdiction upon the Courts of the 
United States, of all causes, civil and criminal, “ affecting per- 
sons who are denied, or cannot enforce in the State Courts any 
of the rights secured to them by sec. 1.”—and provides for the 
removal from the State Courts, of such causes, upon afidavit, &c. 

This application for a removal of the case, to the Courts of 
the United States is put on the ground, that the petitioner 
cannot have a fair trial in the State Courts, by reason of his 
being a freed. negro. 
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The argument is, “ white citizens enjoy the benefit of a faip 
trial. I cannot enforce that right, because I am a freed negro: 
So in the State Courts, I have not the full and equal benefit of 
the laws and proceedings for the security ot person and 
property, as is enjoyed by white persons.” 

Reply: “That may beso; but it results, not because of any 
discrimination made by the laws of the State, against persons 
of color, but by reason of the condition of things, and a deep. 
seated prejudice against the political as well as the social 
equality of freed negroes.” 

“The object of the act ot Congress is to prevent any discrimi- 
nation from being made by the laws of the State, but it does 
not extend to an attempt to control er regulate the prejudice 
of one race against the other; that can only be cured by the 
amelioratory effect of time.” 

Rejoinder ; “The object of the act of Congress is not merely 
to prevent discrimination by the laws of a State, but also to 
secure to freed negroes ‘the full and equal benefit of all laws 
and proceedings for the security of person and property as is 
enjoyed by white citizens;’ and if by reason of prejudice that 
right cannot be enforced in the State Courts, the cause, whether 
civil or criminal, is to be removed to the Federal Courts.” 

So issue is joined upon the construction of the act of Con- 
gress, and the Court is to arrive at the object in view by a con- 
sideration of the words of the act, taken in connectién with 
the evil which was to be met, arising out of the surrounding 
circumstances, and the known condition of things. Had the 
object been merely to prevent discrimination by the laws of the 
State, very few words would have answered the purpose, and 
there would have been no occasion for an affidavit in regard to 
matter which must appear on the face of the public law; but 
the act under consideration goes into details, and, among other 
things, guarantees to citizens of color “as full and equal benefit 
of alllaws and proceedings for the security of person and pro- 
perty as is enjoyed by white citizens,” and provides for the 
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removal ot all causes, civil and criminal, when such persons 
are denied, or cannot enforce in the State Courts the rights 
secured to them, upon the affidavit of the party that such is 
the tact. 

This I consider, after mature reflection, conclusive, as to the 
intention to extend the operation of the act of Congress, so as 
to make it include cases, where by reason of prejudice in the 
community, a fair trial cannot be had in the State Courts. 

It is said, this construction will put it in the power of any 
person of color, on mere affidavit, to deprive the State Courts 
of jurisdiction ot subjects of local concern, and transfer such 
jurisdiction to the Federal Courts. This is a result deeply to 
be regretted, but it grows out of the supposed prejudice of the 
white citizens, men, women and children, against the colored 
citizens ; and the Courts can only say—the law is so written. 

The order of his Honor should be modified by setting aside 
so much as directs the case to be removed into the Circuit 
Court of the United States; and providing that “the State 
Court will proceed no further in the prosecution,” until cer- 
tified of the action of the Circuit Court of the United States 
according to the provisions of the act of Congress, March 3rd, 
1868. This opinion will be certified, to the end that such pro- 
ceedings may be had as are agreeable to law. 

Ropgan, J. Dissentiente. 


Per Curiam. 
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STATE ». JOHN DEATON. 


A husband wi:o wilfully abandoned his wife prior to the ratification of 
the act of 1869, chap. 209, cannot be indicted therefor, 

Justices of the Peace have concurrent jurisdiction with the Superior 
Courts under said act. 


The defendant was indicted under the Ist section of chapter 
209, act of 1869, entitled “an act to protect married women 
from the wilful abandonment, or neglect of their husbands” 
tried before Cloud, J., at Spring Term, 1871, ot Rowan Supe 
rior Court. 

The facts, were that in 1866, the defendant wiltully abandoned 
his wife, without providing her with adequate support, since 
which time he has never lived with her, nor in any manner pro- 
wided for her maintenance. The defendant’s counsel asked the 
Court to instruct the jury, that as the abandonment occurred 


prior to the ratification of the act of April 12th, 1869, that 


‘defendant was not guilty, which the Court declined doing, but 
informed the jury it they believed the facts to be true, as tes- 
tified to by the witnesses, then defendant was guilty, to which 
defendant excepted. Verdict guilty. Rule, &e. Appeal to 
the Supreme Court. 


Attorney General, for the State. ie. 
Blackmer & McCorkle, for detendant. 


Boypen, J. The Court at first, thought that the decision of 
this case might be put upon the question ot jurisdiction alone, 
and we were disposed to put the decision upon that ground, and 
‘thereby save the scandal that must and often does arise by the 
investigation ot such cases in the Superior Courts; but upon a 
€lose examination of the wording of the statute, we think this 
¢annot be done, as the act authorizes the infliction of both the 
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fine and imprisonment, and not merely a fine or imprison- 
ment for one month, as prescribed in Article IV, Section 33, 
of the Constitution. 

The words, wilful abandonment, as used in the statute, include 
the act ot separation, and not merely its continuance ; and as 
this abandonment took place before the passage of the statute 
ander which the defendant is indicted, he cannot be convicted. 

Justices ot the Peace may entertain jurisdiction of this 
offence under the act of 1869, chapter 178, by observing the 
rules prescribed in section 6, of sub-chapter IV. of said act, 
and we think it the more appropriate jurisdiction. 


Per Curiam. There is error. 








STATE ex rel JOHN H. PURSER ct. ROBERT B. SIMPSON et. a. 


A guardian, who held a well secured ante-war note, and collected the 
same in Confederate currency in September and October, 1868, when 
there was no need for its collection, and immediately thereafter invested 
the same in 7-30 Confederate bonds, was guilty of laches, and is liable 
to his ward for the tull amount of the principal and interest of said 
note. 

After the 4th of July, 1863, no person acting in a fiduciary capacity, ought 
to have collected well secured ante-war debts, and invested in Confed- 
erate securities. 

Shuford v. Ramsour, 63 N. C. 622, cited and approved. 


This was a civil action tried before Buaton, J., at Spring 
‘Term, 1871, of Unton Superior Court. 

The relator of the plaintiff brought suit on the bond of the 
defendant, Simpson, who had been his guardian. After issues 
had been joined upon the pleadings filed, there was an order 
made directing the Olerk ot Union Superior Court, to take the 
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account of the defendant, Simpson, as guardian, of the relator 
of the plaintiff, and report to the next Term of the Superior 
Court. 

The defendants in their answer admitted that the 
Simpson, received tor his ward $383 in October, 1858, lent out 
the same directly after its receipt, and took a bond payable to 
him as guardian of the relator with security—that in Septem- 
ber and October, 1863, he collected said note in Confederate 
securities, and immediately thereafter invested $300 of said 
currency in Confederate 7-30 bonds. 

The Clerk in his account allowed the defendants the amount 
invested in 7-30 Confederate bonds, which is known in said 
account as voucher No. 13, to which the relator of the plaintiff 
excepted. 

“ Because in allowing credit for voucher No. 13, the referee 
did so without any sufficient proof. No certificate for said 
money being shown, nor any offer made for its absence, and 
especially because the allowance thereof is irreconcilable with 
the sworn answer of defendants, and because his answer shows 
that the money was received upon an ante-war debt, which was 
well secured, and at a time when he ought not to have done so.” 

His Honor sustained the exception, because there was no 
reason shown why the guardian collected a good ente-war debt 
and “immediately thereafter” invested it in Confederate 
securities. ¢ 
From which ruling the defendants appealed. 


Phillips & Merrimon, for plaintiff. 
Ashe, for defendant. 


Boypen, J. The detendant, the guardian, having an ante 
war debt, well secured, payable to himself’ as guardian of his 
ward, and having no need ot the money, his ward being only 
some sixteen years old, collected in September and October 
1863, this ante-war debt, in Confederate treasury notes, and 
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immediately thereafter invested the same in 7-30 Confederate 
or bonds, the treasury notes and bonds being at the time of the 
receipt and investment, at a discount. 

Why collect this ante-war debt, well secured, when he had 
no need of the money? Why invest in this worthless Confed- 
erate paper ¢ 

It will be remembered, that this was after the surrender of 
Vicksburg and the battle ot Gettysburg, and after men of 
ordinary prudence had ceased to collect their well secured ante- 
war debts in Confederate currency. 

t The law will hold responsible all guardians who under suck 

d circumstances, unnecessarily collect and invest their wards’ 

r money. Shuford vs. Ramsour, 63 N. C. 622. There is no 
error. 


— ee ae 


Per Curiam. Judgment affirmed. 








, STATE c. HFI.NRY BRUNER. 


Where two persons are jointly indicted, and one of the parties submits, 
and judgment is suspended, he is still a defendant within the meaning” 
of the act of 1870-'71, and is therefore incompetent to testify for ox 
against his co-defendant. 

State v. Scipio Smith, 2 Ire, 402, cited and approved. 


Larceny, tried before Buaton, J., at Spring Term, 1871, 
of Anson Superior Court. The State offered to mtroduce 
as a witness one David Dunlap, a co-defendant, who had 
entered his submission at a previous Term of the Court. 
The submission had been received by the Court, and the judg- 
ment thereon suspended. 
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His Honor admitted the testimony, to which defendant 
excepted. Verdict guilty. Rule, &c. Judgment and appeal, 


Ashe, for the appellant. 
Attorney General, contra. 


Boypsn, J. It is well settled, that previous to the act of 
1866, changing the common law, and making interested and 
infamong persons, as well as parties, competent witnesses, one 
defendant in an indictment could not be a witness for or against 
his co-defendant, until finally discharged, even where they had 
severed in their trials. State v. Scipio Smith, 2 Ire. 402. 

The act of 1870-’71, expressly declares that parties defendants, 
shall not be witnesses for, or against each other, and thus restores 
the common law. 

In this. case the witness, whose testimony was admitted on 
the part of the State, was charged in the same indictment with 
‘the party on trial, but his submission had been entered ata 
previous term, and judgment suspended. This raises the 
question whether the witness continued to be a defendant 
within the meaning of the act of 1870-71. 

We think he did. He had not een finally discharged, and 
might still be brought into Court, and punished as a defendant 
in that indictment. 

There is error. 


Venire de novo. 





Per Cvuriam. 
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W. W. WALKUP ». H. M. HOUSTON. 


Credits in currency, endorsed as such on a note payable in apecie, are pay 
ments only to the amount of the value in specie of such credits at the 
respective dates of payment. 

Mitchell v. Henderson, 63 N. C. 643, cited and approved. 


This was a civil action tried before Buaton, J., at Spring 
Term, 1871, of Union Superior Court. . 

The claim sued on was a sealed note payable to plaintiff in 
specié, and executed in January, 1867. Several payments were 
made on said note, and were endorsed as follows, to-wit: 
“Received $247.20 in greenbacks February 24th, 1869.” 
“ Received $588.20 in currency June Ist, 1869.” “ Received 
July 6th, 1870, $71.56 in currency.” “ Received September 
10th, 1870, $2.78 in currency.” 

The only question submitted to his Honor was, how are pay- 
ments in currency to be rated on aspecienote? The premium 
on specie was agreed upon at the respective dates of payment. 
His Honor instructed the jury that the payments on said note 
should be rated and allowed at their specie value when made ; 
and to the amount ascertained to be due upon the note, after 
deducting the value of payments, should be added the differ- 
ence between specie and greenbacks at date of payment. To 
which defendant excepted. Verdict for plaintiff. Judgment 
and appeal. 


Ashe, tor plaintiff. 


When it appears to be the clear intent of a contract that 
payment shall be made in gold and silver, damage should be 
assessed in coin, and judgment rendered accordingly. Butler 
v. Howitz, 7 Wallace, 258. 

All contracts to be enforced according to the lawful intent 
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and understanding of the parties. 
«. 10. 


Gibson v Groner, 63 N, 


J. H. Wilson, for defendant. 


Dick, J. The meaning of a contract is a question of law, 
which must be determined by the Court. In the construction 
of contracts, the first point is to ascertain what the parties 
themselves meant, but no construction ought to be adopted 
which will do violence to the rules of language, or to the rules 


of Iaw. The parties to this contract agreed that it was to be! 


paid in specie. The meaning of this word is well understood 
to be metallic money issued by public authority, and it is gen- 
erally used in contradistinction to paper money. 

In this country there are two kinds of money established by 
law, 7. ¢., coin and treasury notes. They are both madea legal 
tender in the payment of private debts; but they have a dif: 
ferent value in the financial market. This fact was well under- 
stood by the parties when this express contract for specie was 
executed. The terms of the contract were not waived when 
the payments were subsequently received in greenbacks and 
currency, and so expressly endorsed on this note. These 
endorsements were thus specifically made for the purpose of 
ascertaining the specie value of the payments on a subsequent 
settlement. The payments only discharged the contract to the 
amount ot their specie value at the date of payment. The 
manner of ascertaining the value of the contract and entering 
judgment, is explained in Mitchell v. Henderson, 63 N. CO. 648. 

There was no error. 


Per Curiam. Judgment affirmed. 
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THE STATE ». E. F. LUTZ. 


A Deputy Sheriff, who in his deputation is authorized to collect State and 
County taxes out of the persons named in said deputation, is not 
required to exhibit a certified copy of the tax lists from the officer 
required to make out said list, before he distrains property to enforce 
the payment thereof. 

The tax list issued to a Sheriff has the force of an execution, and justifies 
the Sheriff in making seizures thereunder as fully as an execution issued 
from a Court of competent jurisdiction. 

Meeds v. Currer, 8 Ire. 298, cited and approyed. 


Indictment tor forcible trespass, tried before Logan, -/., at 
Spring Term, 1871, ot Lincotn Superior Court. 

The facts are, that the defendant had received from the Sherift 
ef Lincoln County a deputation to collect certain taxes which 
were mentioned in said deputation, including the taxes due from 
one Nancy Greenhill, for the years 1869 and 1870. It was in 
evidence that at the time the said transcript was delivered to the 
defendant, that the tax had been properly assessed, and was 
then due; that after giving said deputation, and without the 
knowledge ot defendant, the said Nancy paid the Sheriff of 
Lincoln the tax for 1869. Prior to the seizure, Nancy Green- 
hill made search for said tax receipt, but was unable to find it. 
The defendant, atter exhibiting hie authority to collect said 
taxes, distrained a horse belonging to her, which he found in 
the possession of one Absolem Houser. Upon the production 
of the receipt of Mrs. Greenhill, the defendant delivered the 
horse to her. 

The defendant offered to prove that the horse seized was the 
property of Mrs. Greenhill, which evidence his Honor excluded. 
He also asked the Court to charge the jury that the authority 
contained in the deputation was sufficient to justify the levy, 
if the taxes were due, which were specified in the deputation, 
or any part thereof, which his Honor also declined doing. 
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His Honor instructed the jury that the paper writing was 
sufficient as a deputation, but was not sufficient authority to 
justify the defendant in making the seizure, whether the taxes 
were due or not due, and that it made no difference whether 
the horse seized was the property of Mrs. Greenhill, or not, 
Verdict guilty. Rule, &e. Judgment and appeal. 


Attorney General and Batchelor, for State. 
Bragg & Strong and W. M. Young, for defendant. 


Reapg, J. We are to consider the case as if Nancy Greenhil} 
owed the taxes claimed, and as if the property distrained was 
hers, and as if the defendant was lawfully deputized to collect 
the taxes. The case will then stand upon the question: 
whether the list of taxables which he had in his hands was sufii- 
cient to authorize him to act? or whether it was necessary that 
he should have in his hands a list made out and certified by the 
Clerk ? 

It is certainly usual, and it is very proper, that a tax eol- 
lecting officer have in his hands a tax list, certified by the Clerk 
ot the Court, as a guide for himself, and as information for the 
tax payer, who may wish to inspect it. Kelly v. Craig, 5 Ine. 
129. And an officer wantonly failing to afford the people this 
reasonable satisfaction, would soon find the penalty in their 
displeasure, even if there were no more substantial means of 
reaching him. : 

But it does not appear that there was any demand for the 
inspection of the tax list in this case, or any wanton or oppres- 
sive conduct, on the part of the officer ; so that whether he had 
@ list or not, did not work any real mischief. The fact was, 
that the Sheriff had made a copy from the list of taxables in his 
hands, of certain persons, with the amouut of their taxes, and 
gave the list to the defendant, and deputized him to collect the 
taxes in teat list, and Nancy Greenhill was upon that list, and 
the defendant distrained her property for her taxes. 
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The order of the Court laying taxes is understood to have 
the force of a judgment, as in cases between parties ; and the 
list of taxables issued to the Sheriff has the force of an execn- 
tion, and justifies the Sheriff, in collecting the taxes as the law 
directs ; just as an execution issuing upon a judgment between 
parties, justifies the Sheriff in collecting the amount therein 
named. 

It is usual and proper, that the Sheriff should have in hand 
the execution under which he acts, but we do not see that it is 
necessary that he should. If the execution has been issued to 
him, he may leave it in his office and rely upon his memory, 
or a copy, for his guide. So in this case, the tax list was in the 
Sheriff’s office; and he gave a memorandum or copy to the 
defendant, his deputy, who then had all the powers which the 
Sheriff had. 3 Chitty’s Pl. 782; Meeds v. Currer, 8 Tre. 298. 

There is error. 


Per Curiam. Venire de novo. 








THE STATE ov. JAMES R. WILLIAMS. 


A Judge has the power to stop an attorney who abuses his privileges in 


‘® his comments on a witness and his testimony before the jury. 


Deories v. Haywood, 63 N.C. 53; Jenkins v. N. 0. Ore Dressing Oo., at 
this Term cited and approved. 


This was an indictment for assault and battery tried before 
Clarke, J., at Spring Term, 1871, of Norruampton Superior 
Court. 

The defendant offered as a witness one Forrest, who having 
conscientious scruples as to swearing upon the Bible, was per- 
mitted to affirm as prescribed by law. 

There was no evidence as to the place of nativity of the 
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witness, or the occupation in which he was engaged. In the 
argument of the cause, the Attorney who represented thé 
Solicitor, attacked the credibility ot said witness; commented 
on the manner in which he had been sworn, and said, “ Wij] 
you give a verdict upon the evidence of this Pennsylvania 
yankee—this Rich-square, Grog-shop keeper ?” 

The defendant’s counsel here interposed, and asked the 
Court to restrain the prosecuting officer from making such 
remarks. The Court declined to interfere, remarking that 


while the Court did not approve of the remarks of the counsel, 


yet it was allowable in the latitude of debate, and the Court 
had no power to prevent it. Verdict of guilty. Rule, &., 
Judgment and appeal. 


Attorney General and Batchelor, tor the State. 
D. A. Barnes, for the defendant. 


Reaver, J. The question is, whether his Honor had the 
power to stop the Solicitor for the State, when he was, in the 
opinion of his Honor, abusing his privilege in his commentson 
a witness and his testimony. 

It is a power which is usually exercised sparingly, but never- 
theless, it isa power which the Court possesses; and which 


ought to be promptly and firmly exercised, where the abuse i 


gross, as was the case here. It is especially proper to exer 


the power in a criminal case, when the State is prosecuting one 


of its citizens, and should not allow the jury to be improperly 
prejudiced against him. 
The question has been before this Court in the case of Devries 


v. Haywood, 63 N. U. 53, and in Jenkins v. WV. C. Ore - 


Company, at this Term. 
There is error. 


Per Curiam. 
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JOHN COON ». THE NORTH CAROLINA RAILROAD COMPANY. 


The North Carolina Railroad Company is not required under the 26th 
section of its charter to construct crossings and bridges over their tract 
except where public roads cross the same, which have been kept up by 
the public, by the appointment of overseers and hands to work and 
keep them in repair. 


This was an action on the case brought under the old system, 
and tried before Cloud, J., at Spring Term, 1871, of Rowan 
Superior Court. 

The plaintiff in his declaration dileged that by reason of the 
negligence ot the defendant in failing to repair a certain bridge 
over their track where it crossed a certain public road, his 
horse had fallen through, producing a fatal injury, while being 
driven by him in a wagon across the bridge. 

The only tacts necessary to a proper understanding of the 
opinion of the Court, are, that the road which passes over the 
road bed of the defendant, had never been kept upas a public 
highway, but that it had been used without interruption by the 
public as a mill and church road, for twenty-six years, as some 
of the witnesses testified, whilst according to the testimony of 
others, it has been used by the public for at least forty years. 

The defendant asked the Court to instruct the jury that it 
was not such a public road, as was recognized in defendant’s 
charter, and therefore, it was not the defendant’s duty to 
keep up bridges and crossings over the same, which instruction 
his Honor declined giving, but instructed the jury that if said 
road had been used adversely as a public road for twenty years 
prior to the injury of plaintiff's horse, then defendant was bound 
to keep it in good repair, and plaintiff was entitled to recover, 
provided they were satisfied the injury arose from the neg- 

ligence of defendant. 


Blackmer & McCorkle, for plaintiff. 
Bailey and Fowle, for defendant. 
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Boypren, J. The roads which the defendant was bound to 
make and keep in repair, by the provision in the 26th sectign 
of their charter of incorporation, are public highways, recog. 
nized as such by the appointment ot overseers and hands, to 
work and keep them in: repair, tor the use of a whole com- 
munity, and not neighborhood mill and church roads, which 
have never been recognized as public highways. 

As the point upon which this case was decided in the Court 
below, was whether the road where the plaintiff’s horse was 
injured, was a public highway in the sense above described, 
and as we think it was not,g we do not feel called on to degide, 
or to intimate, what remedy the people of the neighborhood, 
accustomed to travel this road to church and mill, may have 
against the defendant. 


Perr Curiam. There is error. 








EBENEZER MORROW ». N. G. ALLMAN ¢¢ al. 


A negotiable instrument, the execution of which is admitted in the ap- 
swer, must be produced on the trial, or its loss accounted for. 


Civil action for money demand, tried before Cannon, J), at 
Spring Term, 1871, of Macon Superior Court. 

The plaintiff in his complaint alleged that the defendatts 
executed their single bill to plaintiff for three hundred and 
sixty dollars, due and payable in gold coin, February 1st, 1867, 
and that no part thereof had been paid except eighty dollats 
and fifty cents, wherefore he demanded judgment, &c. 

The defendants in their answer admitted the execution of 
the single bill, and alleged there were divers other credits 

























i 


Ser senses 


ove” a" & & 








JUNE TERM, 1871. 





Morrow v, ALLMAN ef al. 





—_ 


against the said single bill, besides the one stated in the com- 
laint. 
; Upon the trial the plaintiff declined to offer the single bill 
in evidence, and insisted that it was unnecessary under the 
ings, and that he was not compelled to do so. 

The defendants demanded the produetion of the single bill, 
insisting that there were other credits endorsed thereon, besides 
the one admitted in the complaint, 

One of the plaintiff's counsel admitted that he had the single 
bill but declined to produce it. 

The defendants’ counsel asked the Court to charge the jury 
‘ that the note not having been offered in evidence, nor its loss 
accounted for, and inasmuch as the plaintiff refused to offer the 


same in evidence to the jury, the plaintiff cannot recover.” 


His Honor declined this prayer, but instructed the jury that 


‘the plaintiff was entitled to recover upon the complaint without 


the production of the note. Verdict for plaintiff. Judgment 
and appeal. 


M. Erwin, tor plaintiff. 
Battle & Sons, for defendants. 


Reapxg, J. The only question necessary to consider in this 
ase is, whether in an action on a negotiable instrument, the 
execution of which is not denied by the answer, it is necessary 
‘to produce the instrument on trial, or account for its loss ? 

We think it is necessary to produce and file the instrument, 
‘in this case, a bond. It is the practice to do it, and there is 
‘much propriety init. Being negotiable, how can it otherwise 
be known whether it has not been transferred? Or if kept 
‘back it may be subsequently transterred, and although such 
subsequent transfer would not subject the maker to its pay- 
ment, yet he ought not to be kept in jeopardy of another suit. 
And furthermore, there may be, as was alleged in this case, 
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payments endorsed upon the bond, of which the defendant 
ought to have the benefit. 
It was competent on the trial to require the plaintiff or his 


to do so, having the power, to non-suit him. ev. Code, 
chap. 31, sec. 82. 
There is error. 


counsel to produce the paper, the same being admitted to bein 
their possession and in Court; and in a proper case they might 
have been put under a rule. The usual way, however, is to ' 
notify the plaintiff to produce the paper; and upon his failure th 
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Perr Curiam. Ventre de novo. 
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SOL BEAR é¢ al o. P. COHEN. 


A Superior Court Judge has no authority to vacate injunctions, or to set 
aside attachments regularly granted, except for causes pending in his 
own District. Therefore when an attachment was taken out in the 
third Judicial District, the Judge of the sixth Judicial District was 
unauthorized in law to vacate said attachment. 

Whenever a Judge exchanges Districts with another, with the consent of 
the Governor, or whenever he shall be required by the Governor to 
hold a specified term of a Superior Court out of his proper District, the 
authority of the Governor should be of record in every County in which 
he holds a term, and should be attached to ‘the record of every appeal 
to this Court. Judges who exchange Districts by the consent of the 

’ Governor for a whole riding, or series of Courts, take the place of each 
other for all purposes during that series of Courts. 

When the Governor requires a Judge to hold a term of a Court (either 
regular or special) for some County outside of his proper District, the 
authority of the Judge is special: the jurisdiction of the proper Judge 
of the District is superseded by that of the substituted Judge in that 
County during the specified Term, but not elsewhere, nor for a longer 
time ; the substituted Judge has, in respect to all cases pending in the 
specified County during the specified Term, all the powers of the proper 
Judge of the District ; he still retains those belonging to him, as Judge 
of his own District. 

An attachment or other provisional remedy will be vacated without any 
undertaking by the defendant, by a Judge, if on its face it appears to 
have been issued irregularly, or for a cause insufficient in law, or false 
in fact. 

There is no authority for a Judge to decide any question of fact, as to the 
title to property, or to deprive a plaintiff of a security which he has 
obtained according to law. 


Application to vacate an attachment heard at Chambers, 
before Watts, -/. 

Tke facts of the case are sufficiently stated in the opinion of 
the Court. 


Faireloth and Bragg & Strong, for plaintiffs. 
' Phillips & Merrimon and Seymour, tor detendant. 
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Ropmay, J. On 1st May, 1871, plaintiffs issued a summons 
against defendant, returnable to Wayne Superior Court, and 
demanded judgment for a sum due by note. 

A complaint was regularly filed. Plaintiffs also on 2nd 
May, 1871, filed an affidavit to the effect that defendant had 
assigned his property in fraud of his creditors, to one Kurech- 
baun, and gave the proper undertaking. Thereupon the Clerk 
of Wayne Superior Court issued an attachment against the 
goods of the defendant, which were accordingly seized by the 
Sheriff. On 9th May, Kurschbaun made an affidavit that the 
goods were his, having been mortgaged to him by defendant 
and his partner J. H. Cohen, on 13th April, 1871, and the 
mortgage isannexed. The detendant and J. H. Cohen confirm 
the affidavit of Kurschbaun. 

Upon these affidavits, the defendant applied to Hon. 8. W. 
Watts, in Wayne County, to vacate the attachment ; and his 
Honor therefore ordered the defendant to appear before him 
at Newbern, on 12th May, and show cause, &c. 

There is no date to the order. On the return day his Honor 
vacatetd he attachment, and ordered the property seized by the 
Sheriff to be restored to the defendant. From this order the 
plaintiffs appealed to this Court. 

We know officially that Judge Watts is Judge of the sixth 
Judicial District, and that Wayne and Craven Counties are 
in the third Judicial District. The firgt question therefore is, 
by what authority Jndge Watts undertakes to act in those 
Counties? It is agreed by the counsel in this case, that he was 
directed by the Governor, under Art. IV, sec. 12, of the Con- 
stitution, to hold the Spring Terms of the Superior Courts for 
Wilson and Craven Counties, which are in the third district. 
Upon this part of the case, it is proper to say, that whenever 
a Judge shall exchange districts with another, with the consent 
of the Governor, or whenever he shall be required by the 
Governor to hold a specitied term of the Superior Court in a 
County out of his proper district, the authority from the Gov- 
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ernor should be entered of record in every County in which 
he holds a term, and should be attached to the record of every 
appeal to this Court. Otherwise it cannot be seen, (except by 
the agreement of the parties as in this case,) that he had any 
authority at all, and his proceedings would run the risk of 
being held void. 

In the present case, it sufficiently appears by the admission, 
that Judge Watts was authorized by the Governor to hold the 
Spring Term in Wilson and Craven counties. The question 
then occurs, was he thereby given jurisdiction: to act in cases 
pending in other counties of the third District, viz: in Wayne? 
The question is OF general interest, and not without difficulty. 
But it is probably more important that it should be settled, 
than that it should be settled in any particular way. Wehave 
concluded as follows: 

1st. When Judges exchange districts by the consent of the 
Governor, for a whole riding or series of courts, each takes the 
place ot the other for all purposes during that series of Courts. 

2nd. When the Governor requires a Judge to hold a term of 
a Court, (whether regular or special) for some county outside of 
his proper District, the authority of the Judge is special; 
the jurisdiction of the proper Judge of the District is super- 
seded by that of the substitute Judge in that county during 
the specified term, but not elsewhere, nor for a longer time; 
the substituted Judge has in respect to all cases pending in the 
specified county during the specified term, all the powers of the 
proper Judge of the district ; he still retains those belonging to 
him as possessed of in his own district. It is unnecessary to give 
in detail the reasons for these conclusions. They are partly 
founded on a consideration of sections 111, 112, 113, C. C. P., 
and partly on general convenience. As we have heretofore 
said, in questions of mere practice, over which this Court, by 
sec. 394, C. C. P., has a certain legislative jurisdiction, such as 
all Courts of appeal must have, and where no injury is worked 
by a decision founded on it, the argumentum ab inconvenienti, 
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avails much. And we think, atter balanciag the inconveniep. 
cies on both sides, the rule we here establish is the most reagop. 
able. This conclusion might dispose of the case. But we cap 


scarcely do full justice to the parties, without noticing the | 


other questions arising upon the order made by his Honor 
Judge Watts, at Newbern, on 12th May. 


An attachment or other provisional remedy will be vacated, 


ot course, and without any undertaking by the detendant, by 
_ a Judge, if on its face it appears to have been issued irregularly, 
or for a cause insufficient in law, or falsein fact. (C. C. P., see. 
tions 174, 186, 195, 212,213.) But in this case there was no gug. 
gestion of that sort. The cause alleged as the ground for the 
attachment .is admitted. The property is claimed by Kursg- 
baun, under a mortgage which we will assume, for the present, 
was not apparently fraudulent, and might therefore be good. 
He thereby entitled himselt to come in and be made a par 
defendant, and to interplead with the plaintiff. (C. C. P., sec 
tions 61, 65.) In such a case, an issue would be made, whieh 
would be triable as other issues are. 

Probably he might, under sec. 186, C. C. P., prevent the 
Sheriff from delivering the property to the plaintiff, until the 
plaintiff should enter into an undertaking of indemnity, as pro 
vided in that section, ot which Aurschbaun would have the 
benefit. No doubt, too, a Judge would have the power to re 
quire a defendant, as a condition of discharging an attachment, 
to enter into an undertaking with sureties, to pay, in case of 8 
recovery, the demand sued for, to an amount not exceeding the 
value ot the property attached ; and it would be his duty to do 
so, except when the attachment had issued under circumstances 
in which it is not given by law. 

We suppose the Judge thought himself justified, in ordering 
the property to be restored to the defendant withont security, 
by sec. 512, C.C. P. But this section applies only when the 
attachment is vacated because of irregularity, or because it was 
issued upon grounds insufficient in law, or false in tact. We 
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can find no where in the Code, or in any principle in law, any 
authority given toa Judge to decide an issue of fact, as to the 
title to property, or to deprive a plaintiff of a security which 
he has obtained according to law. We have been cited to no 
precedent in support of such a jurisdiction. More especially 
should a Judge refrain from such action, when the claim set 
up, if not absolutely fraudulent in law, bears on its face so 
many marks of suspicion. The property conveyed, consisting 
of a stock of goods, is not inventoried,or particularized. And 
it is provided that the mortgagors shall continue to possess the 
goods, and sell them at their pleasure.. Such an instrument 
ean scarcely be called a security for a debt, as at any moment, 
at the pleasure of the debtor, the substance of the security can 
be destroyed by a sale of it, leaving the mortgagee’s debt still 
simply a debt without security. 

In our opinion the order discharging the attachment was 
void. 

It is ordered that the defendant immediately return to the 
Sheriff ot Wayne County, the goods originally levied on by 
him, and delivered to defendant under color of the order of 
Judge Watts, dated the 12th of May, 1871; and that the Sheriff 
hold the same, subject to the order of the Judge ot the Third 
Judicial District, or other lawful authority. 

The plaintiff will recover his costs in this Court. 


Per Curiam. 
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SAMUEL HIRSH e. J. D. WHITEHEAD & CO. ¢¢ al. 


An injunction taken out before issuing any summons is irregular, and wil] 
be vacated upon motion. 

To entitle a party to maintain an action for claim and delivery of personal 
property, there must be a compliance with all the requisites specified in 
Chap. II of Title 9, C. C. P. 


Injunction heard befere Clarke, J., at Chambers, April 27th, 
1861. 

The facts of this case sufficiently appear in the opinion of 
the Court. 


Phillips & Merrimon and Seymour, tor plaintiff. 
Faircloth and Bragg & Strong, for defendants. 


Ropman, J. The defendants recovered before a Justice of 
‘the Peace, of Wayne County, on 5th April, 1871, a judgment 
-against Samuel Cohen, upor which an execution issued, which 
was levied by one Wood, a Constable, upon a certain stock of 
goods. 

Hirsh, on the 11th of April, without having issued any sum- 
mons or filed any complaint on affidavit, setting forth that the 
goods in question, belonged to him by virtue of a mortgage 
made to him by said Cohen, and that Whitehead & Co., were 
non-residents of the State, and that Wood was insolvent, 
applied to the Judge of the third Judicial District for an in- 
junction to restrain the said Wood from selling the goods 
levied on by him as aforesaid. "Whereupon the Judge ordered 
the defendants “to refrain from selling or otherwise disposing 
of the property mentioned in the said complaint, or from inter- 
fering with the same in any manner, until,” &c.: and to ap 
pear on 27th April, and show cause, &c. 

On the 27th of April, the parties appeared: and the Judge 
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thereupon ordered: “that an injunction issue, restraining the 
defendants from interfering with the property of the said plain- 
tiff; and that any of his said property seized by said defendants, 
or any of them, be returned to said plaintiff, on his entering 
into a written undertaking,” &c. 

From this order the detendants appealed to this Court. 

It has several times been decided in this Court, that an 
injunction, granted before the issuing of a summons, is irregu- 
lar. McArthur v. McEachin, 64 N.C. 72. The error of the 
Judge in this regpect needs no comment. 

Upon this ground alone, the injunction ordered by his Honor, 
must be vacated. 

But there is a much more serious objection to the order of 
his Honor. If the plaintiff had any just claim to the property, 
it could only be prosecuted under sections, 176 to 187 C.C. P.., 
section 177 requires that, “when a delivery is claimed by a 
plaintiff, an affidavit must be made before the Clerk of the 
Court, &c., showing :” 

“That the same (the property) has not been taken for a 
tax, assessment or fine, pursuant to a statute; or scized under 
an execution, or attachment against the property of the plain- 
tiff; or if so seized, that it is by statute exempt from such 
seizure ;” and, 

“The actual value of the property.” 

None ot these requisites were complied with in the affidavit 
upon which his Honor acted. By the order which his Honor 
makes, he takes out of the custody of the law, property which 
it appeared had been seized under execution, and transfers it 
to the possession of the plaintiff, who claimed title under a 
deed, which if not absolutely void for fraud upon its face, 
bears with it marks ot suspicion, enough to have put him on 
his guard. We forbear to say more. 

The order appealed from is reversed, and it is ordered that 
the plaintiff restore to M. Wood, the Constable, the property 
put in the possession of the plaintiff, (Hirsh,) by force or color 
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of the order of the Judge, made the 27th April, 1871, to bg 
held and dealt with by said constable according to law. 
The defendants will recover costs in this Court. 


Per Courtam. Judgment reversed... 








IN THE MATTER OF JOHN C. RHODES. 


A fine for contempt is a punishment for a wrong to the State, and goes to 
the State. 
Bear v. Cohen, ante, cited and approved. 


Attachment for contempt heard at Chambers before Watts, J. 

In the case of Bear v. Cohen, ante 511, his Honor directed that 
the goods seized under an attachment by the Sheriff of Wayne 
County, should be delivered to the defendants ; and it appear- 
ing to the Court, that the Sheriff, who is the petitioner, had 
failed to re-deliver the goods he ordered at Wilson, on the 24th of 
May, 1871, “That the Sheriff, Rhodes, pay into Oourt two 
thousand dollars for the use of the defendants, (in that action, 
as damages for the unlawful detention of the same, unless he, 


the said Rhodes, shall within twenty-four hours after the notice ~ 


of the order, deliver said stock of goods to the Attorney of 
Reeord of said defendants, or his appointees.” 

The goods were accordingly delivered, and Rhodes obtained 
& certiorari, to review the action of his Honor. 


Faircloth and Bragg & Strong, for petitioner. 
Seymour, contra. 


Ropmas, J, After theorder of the 12th of May, in the case of 
Beary. Cohen, reported ante 511, that the Sheriff of Wayne 
should re-deliver the goods to the defendants, his Honor Judge 
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Watts, it appearing to him that the Sheriff had failed to re-deliver 
the goods accordingly, at Wilson on the 24th of May, ordered that 
the Sheriff (Rhodes) “ pay into the Court two thousand dollars 
for the use of the defendants, (in that action,) as damages for 
the unlawful detention of the same, (the stock of goods,) unless 
he, the said Rhodes, shall within twenty-four hours, after the 
notice ot the order, deliver said stock uf goods to the Attorney 
of Record of said defendant, or his appointee.” 

The goods were accordingly delivered to the defendant. 

The Sheriff, Rhodes, obtained a certiorari from this Court, 
under which, the order of his Honor comes up for review. 

In the principle case, Bear v. Cohen, ante, p. 511, we have 
already decided, that his Honor had no jurisdiction to make an 
order for the re-delivery of the goods. For the same reason he 
had no jurisdiction to fine the Sheriff of Wayne, for disobedi- 
ence of that order. His judgment to that effect was therefore 

We think it our duty also, to notice another point in the 
present case, lest our silence may be considered an approval of 
the order fining the Sheriff. Supposing the Judge to have had 
jusiadiction of the case, and that his order of the 12th of May, 
was lawful, he might have fined the Sheriff for a contempt of 
Court, in disobeying it. Buta fine for contempt is a punish- 
ment tor a wrong to the State, and goes to the State. We know 
of no law by which a Judge can direct a fine for a contempt of 
his Court, to be paid to a party to a suit, or can assess in favor 
of such party, damages which he has sustained by the delay or 


’ refusal of the Sheriff to obey an order in the canse. 


We asked to be referred to some precedent, for such an order, 
but none was found. The order of the 24th of May, above 
referred to, is void. 


Per Curram, Error. 
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ROBINSON o. WILLOUGHBY. 


When ¢ debtor conveys realty to a creditor by deed absolute in appear. 
ance, and at the same time gives his note for the amount of such 
indebtedness, and takes & bond for title upon the payment of such note; 
Held, that such transaction is a mortgage. 

To determine whether a transaction is a mortgage or a defeasible pur. 
chase, it will be regarded as the former, if at the time of the supposed 
sale the vendor is indebted to the vendee, and continues to be such 
with a right to a re-conveyance upon the payment of such indebtednegs, 

Mason v. Hearne, Bus, Eq. 88, cited and approved. 


This was a civil action for the recovery of real estate tried 
before Buaton, J., at Spring Term, 1871, of Union Superior 
Court. 

The facts are that both parties claimed title under one D, 
R. Christenbury. The conveyance from Christenbury tothe 
plaintiff was in form an absolute deed in fee simple, reciting a 
consideration of $310, dated December 25th, 1865, and duly 
registered February 8fh, 1869, and wae for fifty-two acres of 
land. At the time of the execution of the foregoing deed, 
Christenbury being indebted unto the plaintiff in the sum of 
$310, the latter gave to Christenbury a bond, covenanting 
therein to convey the land in controversy to him, if he shoulé 
pay off $310 and interest within two years, and at the same 
time Christenburyg ave his note to plaintiff for $310. All the 


old evidences of indebtedness of Christenbury to the plaintiff 


were surrendered to him at the time of the execution of the 
deed, and bond for title, and the receipt of said note. The 
witness, Stillwell, who prepared both instruments of writing, 
testified that he regarded the sale of the land as absolute, and 
Christenbury was to have a re-conveyance of the land upon 
the payment of three hundred ‘and ten dollars within two years 
from date of conveyance. He also testified that, prior to said 
conveyance by Christenbury to plaintiff, that the former was 
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indebted to plaintiff, and applied to witness to become his per- 
sonal security for a part of this indebtedness, upon which he 
says he advised him to sell his lands to plaintiff to pay off his 
debt to him. 

The defendant offered in evidence a deed from Christenbury 
for the same land, reciting a consideration of five hundred dol- 
lars, dated January 17th, 1867, and registered 3d June, 1867. 
Christenbury remained in possession of the land in contro- 
versy after his deed to the plaintiff, and without paying any 
rent, till the date of the deed to the defendant, when he left 
the State. The defendant gave to Christenbury a tract of land 
| in South Carolina for the land in controversy. 
ed The bond for title from plaintiff to Christenbury had never 
- been registered, nor had the latter ever paid plaintiff any part 
of the money due him. 

The plaintiff insisted that the facts showed the sale to plain- 
tiff was absolute, coupled with a contract of re-sale, and that 
his deed being the oldest, entitled him to recover. Whilst the 
defendant insisted that the transaction between Christenbury 
and plaintiff showed a mere mortgage, and that plaintiff could 
not recover. 

His Honor charged the jury that inasmuch as the parties 
agreed as to the facts, that it devolved on the Court to decide the 
law applicable to the facts, and that the transaction between 
the plaintiff and Christenbury was not a mortgage, but that it 
was an actual sale, with an agreement to re-sell the same lands 
to Christenbury within two years; that as both parties claimed 
under Christenbury, and the plaintiff’s deed being the oldest, 
he was entitled to recover, and the duty of the jury was merely 
to assess the plaintiff’s damages. 

Defendant excepted. Verdict for plaintiff. Judgment and 
Appeal. 
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- "J. H- Wilson, for plaintiff. 
‘Ashe, for detendant. 
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Ropmay, J. As the entire contract between the plaintiff and. 
Christenbury was in writing, and there was no evidence of 
any fact tending to show fraud or mistake, his Honor rightly 
considered the nature and effect of the contract, to be a matter 
of law, and for his decision. If his Honor permitted the evi. 
dence of Stillwell, that he considered the transaction a condi, 
tional sale, and not a mortgage, and that such was the inten. 
tion ot the parties, to have any weight with him, we think he 
erred in doing so. The evidence of the witness on that point, 
was not as to any matter of fact, but merely his opinion ona 
matter of law, and was therefore of no weight or value what- 
ever. 

We think his Honor committed an error in holding that the 
contract, or transaction, between the plaintiff and Christen, 
bury was not a mortgage. 

A mortgage is a conveyance by a debtor to his creditor, or 
to some one in trust for him, as a security for the debt. What 
ever is substantially this, is held to be a mortgage in a Courtof 
Eguity and the debtor has a right to redeem ; Coote. Mort, 22, 
Fisher Mort. 68. 

It is immaterial whether the contract be in one writing or 
in several, Mason v. Hearne, Bus. Eq., 88, and it is also im- 
material (as between the parties) whether the agreement for 
redemption be in writing or oral; and such agreement may be 
implied from the attending circumstances. Of these principles, 
and of the circumstances, which will cause a deed absolute on 
its face to be construed as a mortgage, numerous illustrations 
may be found in the treatises above cited, and in our own 
Reports. 

In the present case, the express terms of the writings indi- 
eate a mortgage, and the circumstances do not contradict, but 
sustain this view. 

Christenbury being indebted to the plaintiff, applies to Still- 
‘well to become his personal surety for a part of the indebted- 
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ness, upon which he says he advised him to sell his lands to 
the plaintiff to pay his debts to him. 

After this advice, and perhaps in consequence of it, the 
plaintiff and Christenbury apply to the witness to draw the 
writings necessary to carry out their understanding. He 
accordingly draws them, and they are executed by the parties. 

1. A deed from Christenbury absolutely conveyihg the land 
to the plaintiff. 

2. A note from Christenbury to the plaintiff for $310, that 
being the amount of his indebtedness. 

8. A bond from the plaintiff to Christenbury, by which, he 
agrees, that if Christenbury shall pay him $310, on or before 
the 25th of December, 1867, to make him a title to the land on 
which he resides; which is the same that was described in the 
deed, and is that now in controversy. After the execution of 
these writings, Christenbury remained in possession, until after 
his conveyance to the defendant on 17th January, 1867, when 
the defendant took possession. In determining the question 
whether a transaction amounted to a mortgage, or to a defeasi- 
ble'‘purchase, it has always been considered ot the greatest 
importance, whether the vendor was a debtor to the vendee: 
and if he was, and if after the supposed sale he continued to be 

a debtor, the.inference was irresistible, that the transaction was 
@ mortgage, and that he could redeem by paying the debt. 
(Coote. Mort. 24.) Otherwise the debtor would have parted 
with his land without any consideration whatever. 

In this case, there was an antecedent debt, and it was pro- 
vided as a part of the agreement, that the debt should continue 
for the plaintiff, while he surrendered the old evidences of 
indebtedness, and took a new note for the amount of them, which 
he still holds. 

If a transaction be a mortgage in substance, the most solemn 
engagement to the contrary, made at the time, cannot deprive 
the debtor of his right to redeem ; such a case being on grounds 
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of equity, an exception to the maxim “modus et conventig 
vincunt legem.” 

Nor can a mortgagor, by any agreement at the time of the 
execution of a mortgage, that the right to redeem shall be lost if 
the money be not paid by a certain day, debar himself of such 
right; for in such a contract, time will not be regarded as of 
its essence. Mason v. Hearne, Bus. Eq. 88. 

In addition to this the fact that the supposed vendor, ¢on- 
tinued in possession after the sale, without the demand or pay- 
ment of rent, isa circumstance, which remaining unexplained, 
is inconsistent with the idea of an absolute sale. Taking this 
view of the case, Christenbury retained an equity of redemp- 
tion, which at least his deed conveyed to Willoughby. 

On the pleadings as they stand, however, no question arises 
upon that. 

As we think his Honor erred, in holding the transaction not 
a mortgage between the parties, it follows that there must be 
a new trial, and it is unnecessary to consider the other question 
raised by the defendant, whether the deed to the plaintiff was 
fraudulent, as to a subsequent purchaser for value from the 
grantor. 


Per Cvriam. Venire de novo. 
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R. F. SIMONTON, Adm’r. with the will annexed of JOHN MILLER 
o. ALEXANDER CLARK, Ex’r., et al. 


A promissory note barred by the statute of limitations is not revived by 
“an offer to pay in Confederate currency, or bank bills. 

To repel the statute of limitations there must be such facts and circum- 
stances as show that the debtor recognized a present subsisting liability, 
and manifested an intention to assume or renew the obligation. 

Reaves and Boyrpen, J. J., dissenting. 


Money demand tried before Mitchell, J., at Spring Term, 
1871, of Inzpett Superior Court. 

The plaintiff's testator held a promissory note on Clark, Shu- 
ford & Co., for $1,625, executed and due the 30th of January, 
1858. The defendant, A. Clark, is the executor of A. Clark, 
Sr., who was a member of said firm. The defendants in’ 
their answer did not deny the partnership nor the execution 
of the note, but relied upon the statute of limitations. 

It was in evidence, that A. Clark, Sr., stated that in March, 
1863, he had been over to the house ot the plaintiff’s testator, 
to pay him the note of about $1,600, which he held on the firm 
of Clark, Shuford & Co., that he offered to pay him the note 
first in Confederate money, and then in bank bills, which he 
refused to receive, and demanded specie. 

The defendant’s counsel asked the Court to instruct the jury, 
that if the facts stated were true, they did not remove the bar 
of the statute of limitations, and the plaintiff was not entitled 
to recover. Which instructions, his Honor declined giving, 
but instructed the jury, that if they believed from the evidence 
that the defendant’s testator went to the house of the plaintiff's 
testator, and offered to pay off said note in Confederate curren- 
‘cy, or bank bills, and that he intended thereby to recognize the 
debt as a subsisting debt, and that he then owed it, that the 
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plaintiff would be entitled to recover. Defendants excepted: 
verdict tor plaintiff. Judgment and appeal. 


W. P. Caldwell, for the plaintiff. 

Armfield, for defendants. 

Dick, J.’ The principles of law which govern this case, have 
been so often considered by this Court, that they need no 
further discussion. 2 Battle’s Digest, 877. 

It is only necessary to consider the general results of decided 
cases, and apply the well settled rules of law to the case before 
us. 
The statute of limitations operates upon the remedy merely, 
and does not extinguish the debt. To revive the remedy taken 
away by the statute of limitations, there must be an express.or 
implied promise to pay the debt. Where a plaintiff relies up- 
on an implied promise to sustain his action, he must show sneh 
an unqualified and direct acknowledgment on the part of the 
debtor, of a certain existing debt, and present obligation and 
willingness to pay the same, that the law can imply a prom- 
ise to pay upon a future demand. 

A mere acknowledgment of the debt, is not sufficient to re- 
pel the statute ; but there must be such facts and circumstances, 
as show that the debtor recognized a present subsisting lia- 
bility, and manifested an intention to assume or renew the ob- 
ligation. In our case the defendant’s testator offered in 1863, 
to pay the debt sued on, and which was barred by the statate 
of limitations, in Confederate money or bank bills. This offer 
of payment was refused by the plaintiff's testator, and specie 
was demanded. The debtor in no way accorded to this de- 
mand; and there is nothing from which the law can imply a 
promise on the part of said debtor, to pay in specie, or in any 
other kind ot money upon a future demand. 

The act of the defendant’s testator, was a mere offer to pay 
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in the currency then in circulation, and no intention was in 
any way shown of assuming or renewing tlie obligation. 

We think the proper inference to be drawn from the evi- 
dence, is, that the defendant’s testator was willing to pay the 
debt in the currency of the country, which was then abundant ; 
aud as that was refused, his purpose was to rely upon the 


statute of limitations. 
Questions like the present, will soon cease to be matters 


_ of controversy in the Courts, as the C. C. P., see. 51, preseribes, 


“That no acknowledgement or promise shall be received as ev- 
idence of a new or continuing contract, whereby to take a ease 
out of the operation of the statute of limitations, unless the 
same be contained in some writing signed by the party to be 
charged thereby,” &c. 

There was error in the ruling of his Honor. 


Reape, J. (Dissentiente.) I am ot opinion that there was in 
this case an ucknowledgment of a subsisting debt, from which 
the law implies a promise to pay. 

I think the majority of the Court are mistaken in supposing 
that it was an acknowledgment, and a promise to pay, if the 
plaintiff would take Confederate currency. It was an unquali- 
tied acknowledgment of the debt, and an unconditional offer 
to pay; and the plaintiff refused the proffered payment, be- 
cause it was offered in Contederate currency. The defendant 
had no other money, and theretore he could not pay. But that 
in*no way qualified the acknowledgment of the debt, from 
which the law implies a promise to pay. 

My brother Boyden agrees with me in this view. 


Per Curiam. Judgment reversed. 
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W. 8. FONTAINE »e. C. W. WESTBROOKS ¢¢ al. 


A judgment rendered against a certificated bankrupt, merely to ascertain 
the amount of his indebtedness to the plaintiff, is not such a judgment 
as will make the sureties of said bankrupt liable therefor on an Appeal 
bond. 


This was an action of assumpsit begun in the County Court 
of Guilford County, wherein the plaintiff recovered a j 
ment against the defendants, Westbrooks and Albright, from 
which the said defendants appealed to the Superior Court of 
law of Guiltord County, and gave as sureties to their appeal 
bond the defendants, Wm. A. Donnell and Wm. M. Albright, 
tried before Tourgee, J., at a special term of Guiirorp Supe 
rior Court, held in August, 1870. 

During the pendency of the appeal, the defendants, West. 
brooks and Albright, were adjudged bankrupts on their own 
petition in the District Court of the United States for the dis 
trict of Pamlico. 

The account of plaintiff being disputed, the plaintiff, on the 
25th February, 1869, filed a petition in said District Court 
against said bankrupts, alleging that said claim was litigated, 
and praying that he be permitted to prosecute his said suit to 
judgment. 

The District Court made the following order, upon the hear- 
ing of said petition : 

“Tt is determined, and the Court doth now so order and 
grant, that the plaintiff, Wm. S. Fontaine, have leave to pro- 
ceed to the trial of his said cause, in the Superior Court of 
Guilford County, and to judgment in said Court, if the said 
Court shall determine that the plaintiff is entitled to judgment, 
for the purpose of ascertaining the amount due, but for no 
other purpose, and to no other extent is this permission 


granted.” 
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The defendants, Westbrooks and Albright, filed their plea 
‘of discharge in bankruptcy, embracing in said plea a copy of 
their said discharges as bankrupts. 

During the progress of the trial, at the said Special Term of 
Guilford Superior Court, the defendants, Westbrooks and Al- 
bright, proposed to offer evidence of their discharge as bank- 
rupts; this evidence was excluded by the Court, upon the 
assurance of the plaintiff, that he did not propose to take a 
judgment, to be enforced by execution, but merely to ascertain 
his debt. To which ruling of the Court, the defendants ex- 
cepted. 

There was a verdict for the plaintiff for $95.00, with interest 
thereon till paid, upon which his Honor rendered up judgment, 
and ordered that no execution issue against the defendants West- 
brooks and Albright, but that execution issue against their sure- 
ties onthe appeal bond, for the amount of the judgment, inter- 
est and costs. From which defendants appealed, and assigned 
a8 errors : 

ist. That the Court refused to allow evidence to be*given to 
sustain the plea of their discharge as bankrupts. 

2d. That the Court entered up judgment against the defen- 
dants, in favor of the plaintiff for jthe amount of the recovery, 
with interest thereon till paid. 

8d. That the Court rendered judgment against the defendants, 
Westbrooks and Albright, who were admitted to be discharged 
bankrupts, for the costs of the action to be taxed by the Clerk. 

4th. That the Court entered up judgment against Wm. A. 
Donnell and W. M. Albright, sureties on the appeal bond, for 
the amount of plaintiff's recovery, against the defendants West- 
brooks and Albright, and the costs of action, and ordered that 
execution issue therefor. 


Dillard & Gilmer, tor plaintiff. 
Scott & Scott, tor defendants. 


Pearson, C.J. There has been no such judgment rendered 
12 
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against the principals, as is contemplated in the appeal bond; 
consequently there has been no breach of the condition of the.’ 
bond. 


The judgment rendered, was simply to fix the amount for 
the purpose of proving it, as a debt in bankruptcy, as is provi: 


ded under the 21st section of the Bankrupt Act. 

The discharge of the principals} was a bar to any judgment 
against them, except for the purpose above indicated ; and that 
is not the judgment which the sureties undertook to abide by 
and perform. In short, the bankruptcy of the principals made 
it impossible tor the plaintiff to obtain judgment against them, 
within the meaning of the appeal bond; and the sureties have 
not been fixed with a liability to see the judgment performed, 
beeanse there is no judgment. 

There is error. 


Per CurRIAM. Venire de novo. 








TAYLOR & DUNCAN oc. G. C. & J. N. RHYNE. 


A Sheriff is not required to sell the excess of realty beyond the Home- 
stead, or to lay off a Homestead, until the pic has paid, or offered 
to pay his fees for so doing. 

Lute v. Reilley, 65 N. C. 20, cited and approved. 


This was a motion to amerce George W. McKee, the Sheriff 
of Gaston County, for failure to make a lawful return of's 
venditiont exponas issued to him in the above stated cause 
upon the following facts, as appears from the original venditioni 
exponas and the endorsements thereon issued to said Sheriff 
from Spring Term, 1870, and returnable to Fall Term, 1870, 
commanding him to sell two certain tracts of land therein 
mentioned ; that the same came to the hands of the Sheriff as 
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rs from his endorsement on the 24th of June, 1870. That 
at Fall Term, 1870, he returned the same to the Clerk’s office, 
with the following endorsement: “ November 8th, 1870, The 
seventy acre tract sold, and money applied to an execution in 
tavor ot W. W. Grier and D. M. Alexander, it having the pri- 
ority. The other tract not sold because of the homestead Jaw, 
and because the plaintiffs did not pay, or tender the fees dne 
for laying off the homestead ;” heard before Logan, J/., at Spring 
Term, 1871, of Gaston Superior Court. . 
The Court considering said return sufficient in law, refused 
the motion, from which ruling the plaintifts appealed. 


Battle & Sons, for plaintifis, 
Bynum, for defendant. 


Dick, J. The land mentioned in the vendi. expo., was sub- 
ject to the homestead exemption of the defendant in the exe 
cution ; and no part could be sold until the homestead was laid 
off as required by law. As the homestead was not claimed by 
the owner, the Sheriff was not bound to lay it off, unless his 
fees were paid or tendered by the creditor in the execution. 
Lute v. Reilly, 65 N. C. 20. Acts 1868-9, ch. 279. 

Only the interest of a debtor in land, in excess of the home- 
stead, can be levied upon and sold; and this excess must be 
ascertained by appraisers properly appointed. The costs of this 
proceeding may be charged in the officer’s bill of fees, and col- 
lected out of the excess ; but if there is no excess, the Sheriff 
has no direct means of obtaining his costs. The law therefore 
does not require the sheriff to act in the matter, until his fees 
are paid or tendered by the creditor, for whose benefit the ser- 
vices are to be rendered. In our case this precedent duty was 
not performed by the plaintiffs, and they have no right to com- 
plain that the Sheriff did not render the service of laying off the 
homestead, and selling the excess. An amercement is a pen_ 
alty and ought not to be enforced by a Court of Justice, at the 
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instance of a party, who has not performed precedent duties 
required of him by the law. 

The Sheriff was not in default as the plaintiff did not pay or 
tender the fees for the required service. 

There is no error in the ruling of his Honor; and the judg, 
‘ment is affirmed 


Per Curiam. Judgment affirmed, 


Norr.—The same parties plaintiffs had another cause in this 
‘Court involving the same question which was decided in accor- 
‘dance with the principles enunciated ir this case. 








THE STATE o. WILEY VANNOY. 


If A pursues B with a stick or piece of board raised in a striking attitude, 
and is stopped by a third person when within two or three steps of B, 
this constitutes an assault, although A could not have stricken B with 
the stick in his hand at the place where he was stopped. 

State v. Davis, 1 Ire, 125; State v. Rawles, ante, 334, cited and approved. 


Indictment for assault, tried betore D/itchell, J., at Spring 
‘Term, 1871, of ALtecuany Superior Court. 

The assault was charged to have been on one Williams, who 
testified that the defendant came up to where he and other persons 
were standing, and called witness to come to one side and talk 
with him. That witness retused to go, when defendant cursed 
him, swearing he would make him come. At this time defen- 
dant was twelve or fifteen feet from witness; defendant 
then picked up a stick, or a piece of board, three or four feet 
long, and made towards witness, with the stick or board raised. 
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The defendant was stopped by a bystander, two or three steps 
from witness, and was prevented from striking him: From 
the place at which defendant was stopped, he could not have 
struck witness with the board or stick in his hand. 

His Honor instructed the jury to find whether these facts 
were true or not, and reserved the question of law. 

The jury found the facts as above stated to be true, and say, 
“they are ignorant, whether in law the defendant be guilty of 
the assault or not guilty.” 

“Tf the Court shall be of opinion, that according to the facts 
as found, the defendant is guilty of an assault, then they find 
the defendant guilty of an assault as charged ; but if the Court 
shall be of opinion, that the defendant is not guilty according 
to the facts as stated by the jury, then they say that they tind 
the defendant not guilty.” 

The, Court, upon consideration, being of opinion that the 
facts as found by the jury, in the special verdict, did not con- 
stitute an assault, ordered a verdict of not guilty to be entered. 

From which judgment the Solicitor of the State appealed. 


Attorney General and Batchelor, tor the State. 
Armfield, for defendant. 


Ropman, J. This case is clearly within the law, as decided 
in State v. Davis, 1 Ire. 125. In that case, Gaston, J., deliv- 
ering the opinion of the Court, says, “So in a late case, before 
a very eminent English Judge, it was held, that where the de- 
fendant was advancing in a threatening attitude, with intent to 
strike the plaintiff, so that his blow would, in a second or two, 
have reached the plaintiff, if he had not been stopped, although 
when stopped he was not near enough to strike, an assault was 
committed.” Stephenson v. Myers, 4 Car. and Payne, 349, (19 
E. ©. L. R.) This English case is approved of, and is the exact 
case now before us. We think it reasonable in itself, and sus- 
tained by the recent case of State v. Rawles, ante, 384. 
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Judgment reversed, and a verdict of guilty ordered to be 
. entered on the special verdict. Let this opinion be certified, 


Per Curiam. Judgment affirmed. 








G. W. CHIPLEY & W. B. JONES, surviving partners ». SILAS 
KEATON et al. 


If a partner purchases property with the partnership effects, and sells said 
property to a bona jide purchaser without notice, the other partners can- 
not follow the property in the hands of such purchaser. 


Assumpsit, tried before Mitchell, J., at Spring Term, 1871, 
of Igepext Superior Court. 

The facts of this case sufficiently appear in the opinion of the 
Court. 


Bailey and Blackmer & McCorkle, for Pleintifts. 
W. P. Caldwell, for defendants. 


Ropman, J. The plaintiffs and one Tays were partners; it 
is not said that trading in slaves was a part of the partnership 
business ; Tays purchased the slaves to recover damages, for 
whose conversion this action is brought, and paid for them 
_ partially with his own money, but mostly with that of the 

partnership ; ; he took’the bill of sale to himselt alone, and kept 
ion of the slaves for several years when he sold them to 

the defendants, who converted them. Jones was with Tays 
when he purchased the slavea and took the title to himself, 
meade no objection to his doing so. Wesee no error in 
the charge of the Judge. Ita partner without the consent or 
knowledge of his co-partners, misappropriates the funds and 
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invests them in property in his own name, he is of course liable 
to his partners. But if he afterwards sells the property to a 
bona fide purchaser without notice, the other partners cannot 
follow the property in the hands of such purchaser. Mauch 
less can they do this, when they acquiesced in the sole posses- 
sion of the third partner for two or three years. 

This conclusion rests on principles so plainfand familiar that 
we consider it unnecessary to refer to any authorities in sup- 
port of it. 


Per Curiam. . Judgment affirmed. 








JOHN W. YORE oe. AUGUSTINE LANDIS. 


A surety to a note who pays off and discharges the same, is entitled to 
the benefit of all the securities which have been taken by the creditor 
trom the principal. 

In such a case the surety can assign over to any one his demand and equi- 
table rights against the principal, and the assignee will be substituted 
to all of the rights of the original creditor. 

Sherwood v. Collier, 3 Dev. 380; Nelson v. Williams, 2 D. & B. Eq. 118, 
cited and approved. 


Motion to dissolve an injunction, heard before Watts, -/., at 
Spring Term, 1871, of Granvitte Superior Court. 

The plaintift alleges in his complaint, that he was indebted 
unto one John S. Burwell, in the sum of six hundred dollars, 
with D. C. Parish as one of his sureties; and that thereafter, 
to secure this and other debts which the plaintiff owed, he after- 
wards, to wit: on the 4th of December, 1857, executed a deed 
to the defendant, as trustee, conveying therein certain realty, 
which defendant was to sell, and, apply the proceeds thereof to 
the payment of the debts embraced in said conveyance, it said 
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debts were not fully paid off and discharged at the expiration 
of six months from the execution thereof. 

That all said debts have been paid off by detendant, except 
the claim of John 8. Burwell, and that one of the sureties 
thereto, to wit: D. C. Parish, paid off and discharged said 
debt in 1862, in Confederate Treasury notes; that in 1868, 
plaintiff offered to repay the said Parish in Confederate cur. 
rency, the amount he had paid as surety for plaintiff, which he 
declined to receive; that defendant now threatens to sell the 
land embraced in said deed in trust to satisfy the claim of the 
said Parish, or some pretended debt to one Addison Mangum, 
who is a stranger to said deed in trust. That defendant has 
already advertised said lands to pay off the debt due to the 
said Parish or Mangum. : 

The defendant in his answer, admits that he accepted the 
trust, and that in 1863, John S. Burwell, brought an action in 
the County Court of Granville, on his note secured in said 


deed in trust, against the plaintiff and his sureties; that judg- . 


ment was obtained thereon, when a fi. fa. and afterwards a ven. 
ex. issued thereon; that in December, 1862, D. C. Parish, the 
surety of the plaintiff, paid off said ven. ex. in Confederate eur- 
rency, when the said John 8S. Burwell endorsed said ven. ez. 
to the said D.C. Parish ; that on the 15th June, 1866, Parish 
sold and assigned to Ellison Mangum, for value, all his in- 
terest arising out of the deed in trust, to‘defendant, an account 
of the moneys he had paid for plaintiff.; 

Upon the coming in of the answer of the defendant, a motion 
was made to dissolve the injunction heretofore granted, which 
was allowed. Appeal by plaintiff. 


R. W. York, tor plaintiff. 
. Phillips & Merrimon, for defendant. 


Ropman, J. When Parish, the surety for the plaintiff, paid 
the debt to the creditor, Burwell, and took an assignment from 
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him, it operated to extinguish that debt at law. Sherwood v. 
Collier, 3 Dev. 380. 

But by the payment, the surety acquired a right of action 
against his principal, to the value of his payment, and upon a 
familiar principle of equity, became entitled to the benefit 
of the security which had been taken by the creditor trom the 
principal. Velson v. Williams, 2 Dev. & Bat. Eq. 118. 

This equitable right he could assign, with the benefit of the 
security which was incident to it, and his assignee, Mangum, 
acquired the same right to require a sale of the property con- 
veyed in trust, as his assignor, or as the-original creditor had. 

There is no ground for the plaintiffs injunction. 


Per Curiam. Judgment affirmed. 








THE STATE vo. JOHNSON ADAMS and HAGAR REEVES. 


It is not fornication and adultery where persons, who were formerly slaves, 
were married during the existence of slavery according to the forms 
then prevailing, and after their emancipation continued to cohabit 
together in the relation of husband and wife. 

The act of 1865-'66, chap. 40, sec. 5, requiring such parties to go before 
the County Court Clerk, or a Justice of the Peace, and to acknowledge 
the fact of such cchabitation and the time of its commencement, makes 
it a misdemeanor only for failure to perform these duties. 


Indictment for fornication and adultery tried before Cloud, 
J., at Spring Term, 1871, of Surry Superior Court. 

The jury found a special verdict that the defendants were 
formerly slaves and were married in 1864, according to the 
custom which then prevailed among slaves, and from that time 
commenced cohabiting together, passing, and recognizing each 
other as man and wife, which continued up to the finding of 
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this indictment. They further find that defendants have neyer 
complied with the provisions of the acts of assembly ot March 
10th, 1866, and March 4th, 1867. 

His Honor, upon the foregoing verdict gave judgment for 
the detendants from which the Solicitor for the State appealed. 


Attorney General, tor the State. 
, for defendants. 


Boyvsn, J. The act of 1866, ch. 40, sec. 5, enacts: “That 
in all cases where men and women, both, or one of whom were 
lately slaves, and are now emancipated, now cohabit together 
in the relation of husband and wife, the parties shall be deemed 
to have been lawfully married, as man and wife, at the time of 
the commencement of such cohabitation, although they may 
not have been married in due form of law.” 

This act, to all intents and purposes, rendered the parties 
thus cohabiting, man and wife, and devolved upon each of the 
parties the duties and responsibilities of the marriage state. It 
is true, that this same 5th section also imposes upon all per- 
sons, whose cohabitation has been thus ratified into a state of 
marriage, “the duty of going before the Clerk ot the Court of 
Pleas and Quarter Session, at his office, or before some Justice 
of the Peace, and to acknowledge the tact of such cohabitation, 
and the time of its commencement,” and a failure to perform 
this duty, is made an indictable misdemeanor ; but the failure 
to perform this duty cannot avoid the marriage thus ratified by 
the act of 1866. 

There is no error. 


Per Curiam. Judgment affirmed. 
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THE STATE ». HENRY ROYSTER. 


‘The detendant is entitled to an acquittal, when the indictment charges 
the stealing of a steer, whilst the evidence shows that it was a bull. 


Larceny tried before Watts, J., at Spring Term, 1871, of 
GRANVILLE Superior Court. 

The indictment, charged the property stolen by the defen- 
dant as a steer, and the proof showed that it was a dul/J. The 
Jury found a special verdict to this effect and asked the opin- 
ion of the Court, &c. Thereupon his Honor adjudged that 
defendant was not guilty, from which the Solicitor for the 
State appealed. 


Attorney General, for the State. 
No counsel for defendant. 


Ropman, J. Among our domestic animals, such as horses, 
cattle, sheep and hogs, castrated males are known and called, 
geldings, steers, wethers and barrows; and those not castra- 
ted, stallions, bulls, rams and boars; and the question in this 
case, is this, can a defendant, indicted for stealing one of these 
animals by the name by which he is called when castrated, be 
convicted, when on the trial it turns out that the animal 
stolen was not castrated, and in that condition was known and 
called by a different name? As in our case, the defendant 
being charged in the indictment with stealing a steer, and on 
the trial, it appeared that the animal stolen was a bull. 

The law in such a case, is too well settled, to require the 
eitation of any authorities. 

There is no error. 


Pre Curiam. Judgment affirmed. 
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LEWIS HILLIARD ». MOSES MOORE. 


A note given 28th July, 1864, for one hundred dollars, and payable 
January ist, 1866, which says, “ This money to be paid in current fundsat 
the time the note falls due,” can only be discharged by a payment ip 
such funds as are current at the time of the maturity of the note. 

Chapman v. Wacaser, 64 N. C. 532, cited and approved. 


_ Appeal from the judgment of a Justice of the Peace, tried 
before Watts, J., at Chambers. 
The plaintiff declared on the following promissory note: 

“On or before January Ist, 1866, I promise to pay Lewis 
Hilliard, or order, one hundred dollars, for hire of negro gitl, 
Cely, for the years 1864 and 1865. This money to be paid 
in current funds at the time the note falls due.” 

Dated July 28th, 1864. 

The Justice admitted parol evidence as to the motives the 
defendant had in hiring the girl, and as to her value. The 
Justice rendered judgment according to the’ scale, for $5.23, 
which was affirmed by his Honor, upon the ground that the 
Justice acted upon a quantum meruit, trom the evidence of 
the witness. Appeal by defendant. 


Busbee & Bushee, tor plaintiff. 
No counsel for defendant. 


Dick, J. This case is governed by the rules of construction 
adopted in the case of Chapman v. Wacaser, 64 N. C. 532. 

At the time the note was executed, Confederate money was 
the currency of the country, and if there was no express agree- 
ment to the contrary, the law would presume that it was solva- 
ble in such currency. 

This presumption of law is raised by the statute of 1866, ch. 
38, 39, and applies only to contracts made during the late war. 
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This presumption is founded upon the supposed intent of the 
parties to such contracts, derived from the facts and circum- 
stances existing at the time the contract was made. When a 
different intent appears from the express stipulations of the 
parties, no such presumption can arise, and the provisions of 
the statute do not apply. 

In our case, it is evident that the parties knew that Confederate 
money was rapidly depreciating, and they were willing to take 
the chances of a future and different condition of things; and 
they expressly agreed, that the note was to be paid in funds 
which were current when the note became due. It was a kind 
of speculating contract ; and although the defendant is the loser, 
he must abide by his agreement, as he is not relieved by the 


’ gtatute. 


There was error in the ruling of his Honor, and there must 
be judgment for the plaintiff, tor the face of the note and in- 
terest. 


Per Curiam. There is error. 
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Where two persons whose lands were contiguous had a suit pending 
about the boundaries thereto, and afterwards entered into a bond 
ing to submit all questions arising about the boundaries of said lands 
to A and B, and to abide by the award made by them, and also ih the 
said bond covenanted “ that the party who shall fail to keep, abide by, 
and observe the decision and award that shall be made according to 
the foregoing submission, will pay to the other the sum of one thousand 
dollars, as liquidated, fixed, and settled damages:” Held, that after the 
award had been made by A and B, and one of the parties placed a 
fence over the dividing line as fixed by the award, and on the land of 
the other, and that said damages were not of greater value than fivé 
dollars, that the sum specified in the bond is to be regarded te @ 
penalty, and not as liquidated damages. 


Civil action tried before Logan, J/., at Spring Term, 1871,, 


of Gaston Superior Court. 

The action was brought to recover the amount specified ima 
bond, a copy of which is as tollows. 

“NORTH CAROLINA 
“Gaston County. 

“ Know allimen by these presents, that whereas, a controversy 
is now existing between James A. Henderson and Peter Can- 
sler, of the same place concerning the right and title to a piece 
of land, shoal, and fixtrap in Catawba river. 

“ Now, therefore we, James A. Henderson and Peter Cansler, 
do hereby submit the said controversy to the decision, and 
arbitrament of D. A. Lowe and John Tate of the County and 
State aforesaid, and do covenant each with the other, that we 
will in all things faithfully keep, observe and abide by the 
decision and award that they may make in writing under their 
hands in the premises, ready to be delivered ; and it is turther 
agreed that the party who shall fail to keep, abide by and 
observe the decision and award, that shall be made according 
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to the foregoing submission, will pay to the other the sum of 
one thousand dollars, as liquidated, fixed and settled damages. 

Witness our hands and seals the 9th of May, 1867.” 

(Signed. ] J. A. HENDERSON, [Szat.] 

P. CANSLER, [Seax.] 

[ Witness. | 

W. M. Asernatuy. 

The plaintiff proved the execution of said bond, by the sub- 
scribing witness. 

He next offered and proved the execution of the award 
made in pursuance of said bond, which is as follows : 

“NORTH CAROLINA, 
Gaston County. 

“ Know all men by these presents that we, D. A. Lowe and 
John Tate, to whom was submitted as arbitrators in the matter 
in controversy existing between J. A. Henderson and Peter 
Cansler, both of Gaston County and State aforesaid, as by the 
condition of their respective bonds of submission, executed by 
said parties respectively, each unto the other bearing date the 
9th day of May, 1867, more fully appears.” 

“Now, therefore know ye, that we, the arbitrators mentioned 
in said bond having been first duly sworn according to law, and 
having heard the proofs and allegations of the parties, and 
examined the matters in controversy by them submitted, do 
make this award in writing, that is to say : Beginning at a boxed 
white oak, Henderson’s and Cansler’s corner, now standing in 
the corner of the fence on the side of the hill, thence North 22 
East 44 poles, to a stone ; thence North 51 East 34 poles with 
the ditch to a willow stump, on the bank of the ditch ; thence 
with the ditch, the natural course to the river, and thence with 
the centre of the ditch at the river to the largest stone near the 
opposite bank of the river, all the land below to be Peter Can- 
sler’s, and all above this line J. A. Henderson’s.” 

“The costs of suit at Dallas now pending between J. A. 
Henderson and Peter Cansler to be paid as follows : 
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“The said Henderson to pay the costs of his own witnesses, 

and one-half of the Court costs. Peter Cansler is to pay his 
own witnesses, and one-half of the Court costs. This 9th May, 
1867.” 

(Signed. ] JOHN TATE. 

D. A. LOWE. 

M. H. Hand, a surveyor, testified that the defendant had 
built a portion of his fence over the line, described in the award, 
upon the plaintiffs land; and upon cross-examination by the 
defendant, stated that in his opinion, the actual damage to the 
premises by such trespass, did not exceed five dollars. 

Other evidence was offered, but unnecessary to be stated, 

The plaintifi’s counsel asked the Court to instruct the jury, 
that plaintiff was entitled to recover the full amount of the bond, 
as fixed, settled, and liquidated damages, and nothing less, 
which his Honor declined, but told the jury, that according to 
the conditions of the bond entered into between the parties, it 
operated as a penalty, and that the plaintiff could only recover 
such damages as he had actually sustained. Verdict tor five 
dollars. 

Rule, &c. Judgment and appeal. 


Guion, tor plaintiff. . 
J. H. Wilson, for defendants. 


Reap, J. Whether asum, stipulated to be paid tor a breach 
of an obligation] to abide by and perform an award, is to be re- 
garded as liquidated damages, or as a penalty, depends not so 
much upon the mere terms used, as upon the circumstances of 
each particular case, and the intention of the parties. And 
this is the sum of all the authorities, which are abundant and 
familiar. Upon the supposition, that the sum mentioned in 
the bond in this case, was intended as liquidated damages, it 
would be at least doubtful, whether the plaintiff would be 
entitled to recover in this action ; for, to entitle him to recover, 
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he must show that the defendant refused to abide by and per- 
form the award. Probably a bare trespass upon the premises 
which had been in dispute, would not be satisfactory evidence 
of a breach of the bond, or a failure to abide by and perform 
the award. 

Suppose, for instance, it had been awarded that the defen- 
dant should make the plaintiff a deed to the land in dispute, 


- and he had done so; and he had subsequently committed either 


a wanton or an unintentional trespass; would that have been 
a failure to abide by and perform the award? Certainly not. 
It would have been a bare trespass, unconnected with the 
award, just as if it had been committed upon any other land of 
the plaintift’s. But as the defendant has not appealed, this 
question is not decided. 

Considering the case, as it seems to have been considered 
below, as involving the question whether the sum in the sub- 
mission bond, is to be considered as a penalty, or as liquidated 
damages, we are of the opinion that it is to be considered as 
a penalty, and construed so as to indemnify the party against 
actual loss. It would shock our sense of justice, if for an unin- 
tentional injury of $5.00, as the finding of the jury shows this 
to have been, the defendant should be assessed damages of 
$1,000. 

There is no error. 


Per Curiam. Affirmed. 
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D. REDMAN e¢ al v. THOMAS REDMAN et al. de 


Under the former Equity practice it was discretionary with the Chancelloy R 
to refer the issues of fact to a jury, but he could never refer them tog th 
Master in Chancery, or a Referee or Commissioner. 

Therefore it is erroneous to refer complicated questions of fact to ® person 7 
designated by the Court to take the account and report to the Court, 





Although the granting of an issue is a discretionary act of the Courts m 
mistake in the exercise of that discretion is a just ground of appeal, at 
If an issue be refused, and the appellate Court should think that a com $: 
trary decision would have been a sounder exercise of discretion, it will fu 


correct the order of the Court below. 


This was a Bill in Equity, filed in 1866, and returnable to 
Fall Term of Iredell Court, heard before Afitchell, J., at Spring 
Term, 1871, of IrEpELt Superior Court. 

The plaintiffs are the legatees of H. Redman, and filed their 
bill against the defendants as administrators with the will an- 
nexed of H. Redman, deceased, calling upon them for an ae- 
count and settlement of the estate, and specially charging 
them with the sum of five hundred dollars in gold and silver, 
as the property of their testator, which came to the hands of 
the defendant, Thomas Redman, and was claimed by him as his 
“Own. h 

The other administrators do not answer. Thomas Redman 
alone answers, and claims the $500 as his own. All the defen- 
dants submit to an account as prayed for. The depositions of 


eee a @ 


a large number of witnesses were taken, as to whether the F 
$500 was the property ot the testator, or of the defendant r 
‘Thomas. 

At Fall Term, 1870, the case was referred to M. L. McCor d 
kle, Esq., as Commissioner, to take and state an account, and ‘ 


report tothe next Term of the Court. At Spring Term, 1871, 
Mr. McCorkle made a report which did not embrace the ac; 
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counts of the whole estate, but reported his finding on the evi- 
dence as to the ownership of the $500. 

To this report, exceptions were filed by the defendant, Thos. 
Redman. This report was set aside, and his Honor directed 
that it should be referred back to Mr. McOorkle, to state the 
sccount and report, ec. 

Whereupon it was moved by the defendant, Thomas Red- 
man, for reasons set forth in an affidavit, that the Court order 
an issue to be submitted to a jury, as to the ownership ot the 
$500, which was objected to by all the other parties, and re- 
fused$by the Court, from which the defendant Thomas, appealed. 


W. P. Caldwell, Armfield and Blackmer & McCorkle, for 


complainants. 
Bailey, for defendant. 


The case having been commenced under the old system, it is 
submitted should be governed by the old Equity practice, and 
under that, “ A reference was never made to establish a fact, 
put in issue by the pleadings, but always relates to some mat- 
ter supplemental to the relief granted at the hearing.” Luns- 
Sord v. Bostion, 1 Dev. Eq. 483. 

When replication is filed to an answer, the complainant may 
have the opinion of a jury upon the tacts in issue. /arshall 
v. Marshall, 2 C. L. R. 435. 

Any fact stated in the bill and denied in the answer, may be 
inquired into, if required, and the Court will not refuse to sub- 
mit it as an issue to the jury. Smith v. Bowen, 2 Hay. 296, 
482. 

So on a direct conflict of testimony, the Supreme Court will 
direct feigned issues. Witherspoon v. Dula, 2 D. & B. Eq. 
279. 

And on a bill to set aside a deed as a forgery, and where the 
Court entertained no doubt of its having been forged, yet, the 
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defendant was held entitled to have the question tried bya 
jury. Cooper v. Cooper, 2 Dev. Eq. 298. 
Additional cases, Arnsworthy v. Cheshire, 2. Dev. Eq. 456 


Dick, J. This is a suit in equity, commenced before the 
adoption of the C. C. P., and is governed by the rules of plead. 
ing and procedure in Courts of Equity. When facts are pre 
sented by the pleadings and proots, which are controverted 
and material, and the evidence is unsatisfactory or contradig 
tory, a Chancellor usually direets issues to be submitted tog 
jury in a Court of Common Law. 

The granting of an issue is discretionary with the Court; but 
in the exercise ot a sound discretion, and upon timely applica- 
tion made by either party, the Chancellor ought to refer all 
questions of fact, which are rendered doubtful, by a confliet in 
the evidence taken in the cause. 

In such cases, the Chancellor may decide the question him- 
self; or he may direct proper issues to be tried by a jury; but 
he cannot refer them to a Master in chancery, or a referee, or 
commissioner. 

The Master’s office is a branch of the Court of Equity ;, and 
a reference to the Master is generally made for one of the three 
following purposes: 

Ist. For the protection of absent parties, against the possible 
neglect, or malfeasance of the litigants. .. 

2nd, For the more effectual working out of details, which the 
Judge, sitting in Court, is unable to investigate. 

3d. For supplying defects or failures in evidence. Adams 
Eq. 379. 

The business ot the Master is to assist and enlighten the 
Court; but he cannot decide material questions of fact, which 
are controverted in the pleadings and proofs, and which deter 
mine the rights of the litigant parfies involved in the cause. 
Such matters belong to the high prerogative jurisdiction ot the 
















2 a. ae. 4 Oe oe - 66 wm & of & we © A. oe mM A HY Csiemt othe Ae 


-_ anh ae a 








JUNE TERM, 1871. 549 





—— 


RepMAN et al v. REpDMAN ef al. 





Chancellor. In many of the United States, the discretionary 
power of Courts of Equity, in determining controverted ques- 
tions of fact, is greatly abridged by constitutional and statutory 
provisions, which require such questions to be submitted to a 
ury. 

hie power of Courts ot Equity under our old system, was 
not restricted, but existed to the same extent, as in the Court of 
Chancery in England. There are many cases where a Court is 
more competent to decide questions of fact than a jury ; as for 
instance, where the questions entirely depend upon conflicting 
documents. There are also cases where the weight of the testi- 
mony is so manifest and satisfactory, that the Chancellor needs 
nothing to enlighten his conscience. But the jury is the most 
appropriate tribunal when there is contradictory evidence, be- 
tween persons of equal credit, who have had equal opportani- 
ties of information, and the evidence is so equally balanced on 
both sides, that it becomes doubtful which scale predominates, 
and the matter may be determined by the conduct and testi- 
mony of the witnesses under a rigid cross examination. 

Although the granting of an issue is a discretionary act ot 
the Court, a mistake in the exercise of that discretion is a just 
ground of appeal; and if an issue be refased, and the appellate 
Court should think that a contrary decision would have beeti a 
sounder exercise of discretion, it will rectify the order of the 
Oourt below accordingly. 2 Daniel, Ch. Pr. 1288. Townsend 
v. Graves, 3 Paige, 457. 

In the case before us, his Honor erred in referring a contro- 
verted‘and material question of fact, to a commissioner, for de- 
termination. 

We think upon our examination of the proofs, that the mat- 
ter of fact in controversy, is rendered so doubtful, that his 
Honor in the exercise of a sound legal discretion, ought, upon 
the application of the detendant, Thomas Redmian, to have di- 
rected issues, submitting the questions of fact to a jury. 
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There was error; and this opinion will be certified, that 
proper proceedings may be had in the cause. 


Per Curiam. Error. 








JAMES PACE *. DAVID G. ROBERTSON, JUN., et al, 


An endorser who pays off and discharges the note of his principal car 
only recover from the latter the amount actually paid by him. 


This was a civil action tried before Zourgee, J., at Spring 
Term, 1871, of Cuatuam Superior Court. 

The action was brought upon a promissory note payable wo} 
T. 8. Lutterloh tor $699, negotiable and payable at the Branch 
Bank of Cape Fear in Fayetteville, at the Bank of Fayetteville, 
or at the Bank of Clarendon at the option of the holder, dated 
Feb. 26th, 1861, and payable eighty-eight days after date. 

The summons in this case issued the 6th day of September, 
1870, and a short time prior thereto, Lutterloh endorsed said 
note without recourse to the plaintiff for value. 

The note sued on was given in renewal of a former note 
which had been discounted by the Bank of Clarendon, on 
which T. S. Lutterloh was an endorser, and he was also an 
endorser of the note sued on in this action. 

In January, 1866, the note in controversy, was paid off by 


the said Lutterloh voluntarily to the Bank of Clarendon, with- . 


out the knowledge of the defendants. That said payment was 
‘made in bills of the Bank of Clarendon, worth about five cents 
ju the dollar. That prior to the indorsement of said note 
to the plaintiff, the defendants owned bills of the Bank of 
Clarendon sufficient in amount to pay oft, and discharge said note, 
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and interest, and tendered the same to Lutterloh and the 
plaintiff, which they refused to accept, whereupon they pro- 
duced said bills and claimed them as a set off in this action. 

His Honor instructed the jury that upon the evidence, the 
plaintiff was entitled to recover the full amount of the note and 
interest, to which defendant excepted. 

Verdict for amount of note and interest. Rule, &. Judg- 
ment, and appeal. 


Phillips & Merrimon and Headen, for plaintiff. 
Manning, for defendants. 


Reapr, J. The single question necessary to be decided, is, 
whether Lutterloh was entitled to recover of the defendants, 
* more than the value of what he paid, as endorser, for them? 
We are of the opinion that he was not. 

It was the privilege of the defendants, under an act of the 
Assembly to that effect, to pay off the note in bank, with the 
bills of the bank ; and Lutterloh deprived them of that privi- 
lege, by officiously paying off the note, in the depreciated bills 
of the bank, worth some five or six cents in the dollar. 

To allow Lutterloh, or his assignee, the plaintiff, to recover 
the full amount of the note in par funds, would be to allow a 
surety to speculate upon the principal ; for which, we know no 
authority. 

There is error. 


Per Curiam. Venire de novo. 
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The defendant is a corporation, created by the laws of the State of Rhode 
Island, did business in this State, and owned property here. Within 
six weeks after a warrant of attachment had been executed on the estate 
of defendant situate in this State, it was declared a bankrupt on its 
own petition by the District Court of the United States for the District 
of Rhode Island, and a deed of assignment of all the estate of defend- 
ant was made to the assignee. 

Held, (1.) That the warrant of attachment, although executed on the 
estate of defendant is but mesne process. 

(2.) That the effect of the appointment of the assignee was to vest the 
entire estate of the defendant in such assignee, and that the order for 
the dissolution of the warrant of attachment, and the restitution of the 
estate of defendant to the assignee, was proper. 

Carr v. Fetherington, 63 N. C, 560, cited and distinguished from this case, 


Motion to dissolve an attachment under the Bankrupt Act 
of Congress heard before Watts, J., at Spring Term, 1871, of 
Craven Superior Court. 

The defendant is a foreign corporation created by and under 
the laws of Rhode Island. It did business and owned property 
in the counties of Craven and Carteret in this State. 

The plaintiffs are non-residents. They commenced suit 
against the defendant by summons, and a warrant of attach- 
ment on the 23d day of February, 1870, which was at thattime 
executed on the estate of defendants. 

On the 3rd day of April, 1870, the defendant filed its petition 
in the District Court of the United States for the District of 
Rhode Island, praying that it might be adjudged a bankrupt, 
and on the 8th day of April, 1870, it was duly adjudgeds 
bankrupt, and thereafter a deed of assignment was made by the 
Court of all the estate of defendant to Samuel Peckham, as 
assignee, who duly qualified as such assignee, and makes this 
motion as such. 
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His Honor upon consideration of the foregoing facts, dis- 
0 _  golved the warrant of attachment against the estate of the 
_ defendant, and ordered the sheriff of Craven county to return 
to the assignee, Peckham all the property he had taken under 
the same, from which, the plaintiffs appealed. 


Manly & Haughton, for the plaintiffs. 
Lehman, for the assignee of defendants. 
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Ropman, J. The Bankrupt Act of the 2d of March, 1867, 
: sec. 14, enacts: That the appointment of an assignee in bank- 
ruptcy shall vest in such assignee, by operation of law, the title 
to all the property and estate, both real aud personal of the 
bankrupt, “although the same is then attached on mesne pro- 
cess, as the property of the debtor, and shall dissolve any such 
attachment made within four months next preceding the com- 
mencement of said proceedings,” &c. 

It is objected that the adjudication of the bankruptcy of the 
defendant in the present case, and the appointment of an 
assignee, should not be allowed to have the effect of dissolving 
the attachment, because : 

1st. The adjudication and appointment by a District Court ot 
the United States tor the District of Rhode Island, cannot have 
any effect in North Carolina. 

2nd. The law of North Carolina gives to the attaching creditor 
a lien which is protected under the bankrupt act. 

1. It is true that the District Court for Rhode Island, has no 
means of enforcing upon a Superior Court of North Carolina, 
2 compliance with the act of Congress, or witk the orders ot 
the District Court. It the plaintiffs in the present action 
resided within the District of Rhode Island, the District Court 
could enforce its orders by process in personam against them. 
As they reside beyond the jurisdiction of the District Court, 
that means is not open. But every Court ot the State of North 
Carolina, owes obedience to an Act ot Congress, concerning a 
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matter within the power of Congress, (as a bankrupt law con. 
fessedly is,) as fully as a Court of the United States does. Any 
contumacious attempt to evade such obligation, wonld be 
deteated finally upon well recognized principles. 

The District Court of Rhode Island, having jurisdiction over 
the persoa of the present defendant, and having adjudged its 
bankrupt, no Court of North Carolina, can rightfully dispute 
such adjudication ; and the legal consequences must be gub- 
mitted to, 

We consider the adjudication of the District Court of Rhode 
Island, as equal in all respects, for the present motion, toa 
similar adjudication by a District Court of the United States, 
tor the District of North Carolina. 

2. Does the act of Congress require the discharge of an 
attachment, such as this? By its express words it does. And 
we think Congress had a right so to enact. 

An attachment under the C. C. P. of North Carolina, is 
prior to final judgment; it the plaintiff tails to recover, it is 
gone; it is theretore in its nature mesne process. By the 
adjudication of the bankruptcy of the defendant, the priority 
of the attaching creditor is lost; the property attached is 
mingled with the general tund of the bankrupt. The creditor 
may prove and come in for his share. 

If the bankrupt shall obtain his discharge, the creditor’s 
action is forever gone, under sec. 21, except for certain pur- 
poses, not material to be noticed at present. If he shall fail te 
obtain his discharge, or to use due diligence for that end, the 
creditor may proceed to judgment. 

The case of Carr v. Fearington, 63 N. C. 560, to which we 
were referred, went upon the ground that the filing of the bill, 
was made by the Act of Assembly, to have the effect of final 
process. It is distinguishable from the present case. 


Per Curiam. Judgment aftirmed. — 
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Contracts existing between citizens and residents of the northern States- 
and citizens of this State, prior to the commencement of the late war, 
were suspended during the existence of hostilities. 

Where a citizen and resident of New York had a suit pending in this 
State previous to the late war, and during the war his debtor here pays. 
up his indebtedness to the attorney or agent of such non-resident: 
Held, that such action was void, and that the relation of attorney and 
client was terminated by the war. 

Any securities held by a citizen and resident of New York previous to the 
late war, upon persons resident in this State, could not be extinguished 
durante bello, either through the agency of the Courts here, or through 
the former agents and attorneys of such non-resident. 

Therefore, where a debtor to a citizen or resident of New York paid off 
said claim to a Clerk and Master here in Confederate currency before 
such currency had depreciated to any extent, such payment is a nullity. 


Civil action tried before Jones, J., at Spring Term, 1871, of 
Bravrort Superior Court. 

The facts of this case sufficiently appear in the opinion of the 
Court. 


Fowle, for plaintiff. 
Warren & Carter, for defendants. 


Dick, J. Every material allegation in the complaint, not 
controverted by the answer, shall for the purposes of the action 
be taken as true. OC. C. P. sec. 137. 

All the allegations in the complaint which are admitted in 
the answer, are considered as part of the answer in determin- 
ing the matters in controversy. 

In this case there is a demurrer to the answer, and we have 
to consider, whether the facts thus admitted, are sufficient to 


determine the rights ot the parties. 


Certain property belonging to the plaintiffs, was ‘sold under 














IN THE SUPREME COURT. 





BLACKWELL e¢ al 0. WILLARD ¢ al. 





a decree of the Court ot Equity for Beaufort County, made gt 
Spring Term, 1860. The sale was made by John A. Stanly, 
Clerk and Master of said Court; and the defendant, Willig 
H. Willard, became the purchaser of part of said property, and 
executed the four notes with the sureties as set forth in the 
pleadings. The sale was made on the 8th day of November, 
1860, and the notes were payable at 6, 12, 18, and 24 months 
from that date. The sale was duly confirmed by said Court 
of Equity, and the Master was directed to collect the purchase 
money, when due, and hold the same subject to the order of 
Conrt. 

At the Fall Term, 1861, the following order was made: 

“Tn this cause, it is ordered by the Court, that the Master 
suspend the collection of the purchase money, as long as in his 
opinion the same continues solvent, with authority to receive 
payment of such bonds as the makers thereof may desire to 
pay.” 

The first note was paid by the defendant, Willard, to John 
A. Stanly, Clerk and Master, on the 2d day of January, 1862, 
by a check on the Bank of Cape Fear; and the other notes 
were paid at subsequent periods in that year, in currency, 
which had not materially depreciated. 

It is also admitted, that said payments were made in good 
faith, and without any intention to defraud the plaintiffs. 

The plaintiffs at the time of the sale. of said property, and 
the collection of said notes, were citizens and residents of the 
State of New York; and said payments were received by the 
Clerk and Master, without their consent. The said suitin 
Equity, was pending at the commencement of the late war; 
and the plaintiffs, as citizens of the United States, were alien 
enemies, in the contemplation of the laws of the Confederate 
States. 

One of the important consequences of a state of war, is the 
absolute interruption of all commercial intercourse and dealing 
between the subjects of the two countries. A non-intercourse 
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Act was passed by Congress, on the 18th day of July, 1861, 
(12 U.S. Stat. at Large 257,) interdicting all commercial inter- 
course between citizens of the United States and citizens of 
the insurrectionary States. ' 

The plaintiffs ‘could not have commenced or prosecuted a 
suit in our Courts, as then constituted, for their alienage could 
have been pleaded successfully in abatement of the action. 
1 Saunders Pl. 86. Contracts existing prior to the war, were 
not extinguished ; but the remedy only was suspended ; and 
this from the inability of a citizen of the United States, to sue 
in the Courts of an insurrectionary State, or to sustain a per- 
sone standi in judicio. 4 Bouv. Inst. 291. 

The plaintiffs’ said suit in Equity was pending at the com- 
mencement of the war ; and thereupon their rights of action to 
collect or secure their debts, become suspended. As they could 
not assert their rights in the Court; they ought not to be prej- 
udiced by the acts of adverse parties, or the officers of the 
Court. The suit might have been abated, upon the plea of 
alienage put in by the defendants; but their rights of property 
and the right of action, would not thereby have been extin- 
guished and defeated. Among the civilized nations of the 
present day, the principle is well established, and generally ob- 
served, that war, ought not to interfere with the property of 
the private citizens of an enemy’s country, unless upon urgent 
necessity ; and they ought not to be deprived of any securities 
which they held for their debts, which might be available up- 
om a return of peace. Public policy requires non-intercourse 
laws to be enacted and strictly observed ; but laws confiscating 
the property of the private citizens of an enemy’s country, are 
justly odious. These humane and enlightened principles are 
fully recognized by the Courts of this country, and are founded 
upon the common Jaw, and the modern laws of nations. 1 
Kent, 63, 

The relations between the plaintiffs and their counsel, in said 
cuit in Equity, were terminated by the war; and the steps 
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afterwards taken in the cause did not affect them. They had 
4 good claim against the defendants before the war began: 
their remedy was only suspended, and was revived upon the 
return of peace. Ex parte Brass Maker, 14 Vesey, 71.. Bel 
vy. Chapman, 10 Johnson 183. Bradwell v. Weeks, 13 John. 
son 1. 

We are of opinion that the order made in the Court of 
Equity, for Beaufort County, at Fall Term, 1861, and the pay. 
ments received by the Clerk and Master during the war, from 
the defendant, Willard, constitute no bar to the claims of the 
plaintifts in the present action. 

There is no error in the ruling of his Honor ; the demurrer 
is sustained, and the judgment in the Court below is affirmed, 


Per Curiam. Judgment affirmed. 


Norr.—Justice Rodman did not sit in this case, as he was 
zounsel in the Court below. 








STATE ex rel A. McINTYRE vo. A. H. MERRITT et al. 


A Clerk and Master who failed to issue an execution based upon a decree 
obtained in 1866, until 1868, when the defendant had become insolvent, 
is Rable in damages for whatever sum the plaintiff can show he has 
sustained by such non-feasance. 

Badham v. Jones,, 64 N. C. 655, cited and approved. — 


Civil action tried before Zourgee, J., at Spring Term, 1871, 
of Onatuam Superior Court. 

The action was brought upon the official bond of the de- 
fendant Merritt, as Clerk and Master for Chatham County. 
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The plaintiff alleged in his complaint that at Spring Term, 
1866, of the Court of Equity for Chatham County, he obtained 
a decree against one G. b. Guthrie for $417, with interest from 
September, 1862. That defendant was then, and continued to 
be till the oftice was abolished, Clerk and Master in and for 
said county, and the other defendants are the sureties on his 
pond. That the defendant was requested to issue an execution 
against the said Guthrie for the enforcement of said decree, 
which he neglected to do until the 14th July, 1868, when said 
decree was dormant. That the said Guthrie, from the rendi- 
tion and enrolling of said decree to the summer of 1868, was 
seized and possessed of a large amount of real and personal 
estate out of which the whole amount of money due the 
relator could have been realized had the defendant issued an 
execution. That in the summer of 1868, Guthrie was adjudged 
a bankrupt upon his own petition, and that relator has never 
realized anything from said estate, nor can he ever do so, as 
the estate was wholly insolvent. Whereupon the relator de- 
mands judgment, Xe. 

The defendants demurred to the complaint, and assigned as 
a cause therefor that it “does not state facts constituting a 
cause ot action against them warranting the prayer for judg- 
ment therein contained.” 

His Honor overruled the demurrer, and gave judgment 
against the defendants for the penalty ot the bond, to be dis- 
charged upon the payment of $604, with interest thereon, 
until paid. The defendants appealed. 


Manning, for relator. 
Phillips & Merrimon, for defendants. 


Dick, J. The decree mentioned in this case, was obtained by 
the plaintiff, at Spring Term, 1866, of the Court of Equity for 
Chatham County; and it was the duty of the present defen- 
dant, as Clerk and Master ot said Court, to have issued an exe- 
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cution as provided by law. Rev. Code, ch. 45, sec. 29 ; ch. 39) 
sec. 4; ch. 20, sec. 2. 

As the defendant failed in the performance of this official 
duty, he became liable for any injury thereby sustained by the 
plaintiff. 

The defendant is not relieved by the ordinance of the 28rd 
of June, 1866, as his liability accrued before the passage of 
said ordinance. Badham v. Jones, 64 N. C. 655. 

There is no error in the ruling of his Honor, and the judg- 
ment is affirmed. 


Per Curtam. Judgment aftirmed. 








BRYANT D. AUSTIN ». MANOAH HELMS, e¢¢ ai. 


It is not necessary that all the Commissioners appointed under the Act of 
April, 1869, chap. 158, entitled “An Act relating to special procedurein 
cases of mills,” should sign the report required to be made, a majority 
being sufficient. 


Special proceedings to recover damages for the ponding back 
water on the plaintifi’s lands, so as to obstruct the mill wheels 
of the plaintiff, on an appeal from the Superior Court of Union 
County, tried betore Buaton, J., at Spring Term, 1871, of 
Union Superior Court. 

After the coming in ot the answer of the defendants, the 
Clerk ot the Superior Court appointed one commissioner, and 
the plaintiff and defendants respectively appointed each a com- 
missioner, to assess the damage, if any, in accordance with the 
provisions of chap. 158, Acts of 1868~’69. 


The Commissioners after due notice to the parties, met upon » 


the premises and heard evidence from both plaintiff and defen- 
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dants, and made their report to the Clerk of the Superior 
Court. The defendants excepted to said report : 

ist. In that the witnesses examined in the case before the 
QGommissioners, were sworn by W. H. Simpson, Esq., one of 
the plaintiffs attorneys. 

9d. In that the evidence adduced in the case was not reduced 
to writing. 

3d. Because the report does not show that the Commission- 
ers were sworn. 

4th. Because the report does not show that the witnesses 
were sworn. 

6th. Because one of the Commissioners, H. M. Houston, has 
not concurred in the report, and has refused to sign the same. 

7th. Because the Commissioners refused to admit evidence 
offered by the defendants, to contradict the material evidence 
of one William A. Gaddy, a witness, examined by the plaintiff. 

8th. In that the Commissioners declined to examine the par- 
ties to the proceeding. 

The Clerk overruled all the exceptions of the defendants, 
and approved the report of the Commissioners, from which the 
defendants appealed to the Superior Court, where his Honor, 
after argument, decided as follows: 

It is considered that Exception 1 be overruled, (1.) Because 
as the law stood at the time of said examination, an Attorney 
at Law might hold a magistrate’s commission. (2.) The Attor- 
ney referred to, took no part in the examination of the witnes- 
ses, nor in the trial before the Commissioners, but merely swore 
the witnesses in their presence, and at their request. 

2d Exception overruled. Because it was not necessary that 
the evidence should be reduced to writing, nor is thereany law 
requiring it. 

8d Exception overru/ed. Because the proof is, and the 
Court so finds, that the Commissioners were all sworn, and the 
Court under the authority of law, relating to special proceed- 


14 

















IN THE SUPREME COURT. 





a 
Austin vo. HEtms et al. 





TT 


ings, chap. 93, sec. 7, Acts of 1868-69, directs the report of the 
Commissioners to be amended by supplying omissions. 

4th Exception overruled. For reason assigned in overrn}ine 
Exception 3. 

5th Exception withdrawn. 

6th Exception overruled. Because the Court considers the 
report ot the majority of the Commissioners, as the report of 
the Commissioners. Rev. Code, chap. 108, sec. 2. 

7th Exception overruled. Because the proof is, and the 
Cour! so finds, that the evidence offered to contradict the state. 
ment of one Wm. A. Gaddy, was offered, before Gaddy was 
offered as a witness, and was not renewed after Gaddy was ex- 
amined. 

8th Exception overruled. Because the proof is, and the 
Court so finds, that neither of the parties proposed either te 
examine each other, or to be examined. 

It is further considered by the Court, that the reports of the 
Commissioners awarding, &c., be affirmed, &c. From which 
the defendants appealed. 


J. H. Wilson, for plaintift. 
Ashe, tor defendarts. 


Dick, J. We have considered jthe various exceptions filed 
by the defendants, and ‘concur in the opinion ot his Honor. 

The 6th exception was the only one insisted upon by the 
counsel in this Court. Under the Act of 1868~’69, a person 
injured by the erection of a public mill, is entitled to have his 
damages assessed by three Commissioners, appointed in the 
manner prescribed in said Act. 

There is no provision in the Act requiring all the Commis 
sioners to concur in the report ; and the action of a majority is 
sufficient, as in other cases, where three or more public officers, 
or other persons are entrusted with the exercise of joint au 
thority. Rev. Code, chap. 102, sec. 2. 


Per Curiam. Judgment affirmed. 
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ELIZABETH JENKINS, Adm’x. of WM. JENKINS e. THE NORTH 
CAROLINA ORE DRESSING COMPANY. 


Whatever is alleged in the complaint and not denied in the answer need 
not be proved. 

It is discretionary with the Court to stop counsel at the time, who are 
making improper remarks to the jury, or to wait and correct the error 
in the charge. 

Where counsel grossly abuses his privilege whilst addressing the jury to 
the manifest prejudice of the opposite party, it is the duty of the Court 
to stop him then and there; otherwise it is ground for a new trial. 

Section 299, C. C. P., allowing appeals, applies only to “ matters of law 
or legal inferences,” and not to an order involving a mere discretion. 

Whether a new trial ought to be granted because the verdict is against 
the weight of evidence, is a matter solely in the discretion ot the Judge 
who tries the cause. 

State v. Williams, ante ; Devries v. Haywood, 63 N. C. 53, cited and ap- 

proved. 


Civil action for services rendered the defendant, and for 
work and labor done by the plaintiff’s intestate, tried before 
Cloud, J., at Spring Term, 1871, of Rowan Superior Court. 

The facts in this cause, and the exceptions to the rulings of 
his Honor sufficiently appear in the opinion of the Court. 


Blackmer & McCorkle, for plaintiff. 
Bailey, for defendant. 


Reape, J. I. It is objected by the defendant that the plain- 
tiff did not prove that the defendant was a corporate body with 
power to contract. 

It is alleged in the complaint, and not denied in the answer, 
and therefore need not be proved, that the defendant is a cor- 
poration. ©. C. P. sec. 127. It is in evidence that the deten- 
dant had officers and was doing the corporate business of min- 
ing, and was making contracts and performing them, and that 
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is prima facie, if not conclusive, upon the defendant, that it 
had power to contract. 

II. The plaintiff offered the testimony of one Mauney, that 
he had been employed by Van Nest, the president of the com- 
pany, to pay off the hands working for the company ; that Van 
Nest told him to pay them off, and that he did so. 

The detendant objected to this evidence. We think it was 
properly received. It was evidence that the defendant was 
holding itself out to the world as a corporation, with power to 
contract, &c. 

III. The counsel for the plaintiff in his address to the jury, 
spoke of his client as a “poor widow,” and of the defendant as 
a “wealthy corporation, attempting to cheat her out of her 
rights.” The defendant’s counsel, asked his Honor, to stop 
the plaintiff’s counsel. His Honor did not interrupt the 
plaintiff’s counsel at the time, but in his charge to the jury, he 
told them the poverty of the plaintiff had nothing to do with 


the case. 
Zealous advocates are apt to rnn into improprieties; and it 


must generally be left to the discretion ot the Judge, whether 
it bests comports with “decency and order,” to correct the 
-error at the time, by stopping or reproving the counsel; or 
wait until he can set the matter right in his charge. 

It must often happen that the Judge cannot anticipate that 
the counsel is going to say any thing improper ; and it may be 
said betore the Judge can prevent it, as ih this case. The 
Judge could not know that the counsel was going to speak of 
his client as a “ poor widow.” 

And then the question was, whether he was obliged to stop 
‘the counsel then and there, and reprove him, und tell the jury 
that they must not consider that, or whether he would wait 
and correct that, and all other errors, when he came to charge 
the jury. Ordinarily this must be left to the discretion ot the 
Judge. But still it may be laid down as law, and not merely 
discretionary, that where the counsel grossly abuses his privi- 
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lege to the manifest prejudice of the opposite party, it is the 
duty of the Judge to stop him then and there. And it he 
fails to do so, and the impropriety is gross, it is good ground 
for a new trial. 

In the case before us the impropriety was not gross ; and it 
was somewhat provoked by the defendant’s couasel ; for he had 
spoken of the plaintiff’s claim as “ trumped up ;” and in order 
to discredit one of her witnesses, who was also her surety, he 
had spoken ot her poverty, &c. 

It is difficult to lay down the line, further than to say, that 
it must ordinarily be left to the discretion of the Judge who tries 
the cause ; and this Court will not review his discretion unless 
it is apparent that the impropriety of counsel was gross, and 
well calculated to prejudice the jury. An instance of which 
may be found in State v. Williams, decided at this term. See 
also, Devries v. ITaywood, 63 N. C. 53. 

IV. The detendant moved for a new trial upon the ground 
that the verdict was against the weight of the evidence. His 
Honor retused the motion. 

The motion was a proper one for the consideration of his 
Honor. 

It has always been understood to be within the province ot 
the Judge who presides at a trial, to set aside a verdict which 
is clearly against the weight of the evidence, and grant a new 
trial. It is however a power which has been and ought to be 
cautiously and sparingly exercised. It has always been under- 
stood to be discretionary with the presiding Judge, and that 
the exercise of his discretion could not be reviewed in this 
Court. It is insisted, however, that under the OC. C. P., sec. 
299, an appeal does lie from the order of the Judge, allowing 
or refusing the motion. That section of the C. ©. P., is as 
tollows : 

“An appeal may be taken from every judicial order or 
determination of a Judge of a Superior Court, upon or invol- 
ving a matter of law or legal inference, whether made in or 
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out of term, which affects a substantial right, claimed in any 
action or proceeding; or which in effect determines the action 
and prevents a judgment from which an appeal might be taken ; 
or discontinues the action, or grants or refuses a new trial.” 

This clearly allows an appeal from an order granting or 
refusing a new trial ; but still it must be an order “ involving 
a matter of law or legal inference,” and not an order involving 
a mere discretion. For instance, if, upon the motion fora 
new trial in the case before him, his Honor had said, the weight 
of the evidence is clearly against the verdict, and I would set 
the verdict aside, if I had the power, but I have no power to 
set the verdict aside for such a cause ; or suppose he had said, I 
think the evidence sustains the verdict, but nevertheless the 
motion being made, I think the law compels me to set aside 
the verdict. In either of these cases an appeal would lie from 
the order, because the Judge had misconceived the law. 

The order would involve a “question of law” as to the 
power of a Judge to set aside a verdict or to refuse a motion to 


set it aside. In such case this Court could review the order, ° 


and say that the Judge had the power, and then send back the 
case, tor him to exercise his discretion. It would be strange 
if, after the Constitution has prohibited this Court from trying 
any issue of fact, we should be required by the Code to look 
into all the evidence, and determine whether the jury has 
found the facts correctly. And if we were not so prohibited, 
it would be almost impossible for us to do it, unless a fac simile 
of the trial could be made, not only of what the witnesses said, 
but how they looked, and what was their behavior, &c. 
There is no error. 


Per Curtam, Judgment affirmed. 


Norz.—Justice Boyden having been of counsel, did not sit 
in this case. 
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A. MYERS vc. J. T. HAMILTON, 


A Judge of the 6th Judicial District has no power to vacate an order for 
claim and delivery of personal property, issuing out of a Court of the 
$d Judicial District, unless he has been legally assigned to hold the 
Court of the County where the subject matter is pending. 

Wood v. Morris, at this Term, cited and approved. 


‘Motion to set aside an order of the Clerk of the Superior 
Court ot Wayne County, granted in a civil action for claim and 
delivery of personal property, heard before Watts, J., at Cham- 
bers, in Witson County. 

The plaintiff sued out process against the defendant, for claim 
and delivery of certain specified articles, from the Superior 
Court ot Wayne. 

The property was taken into possession by the Sherift of 
Wayne County, and by him delivered to the plaintiff on the 
29th of December, 1870. 

On the 26th of May, 1871, after notice of the application to 
the plaintiff, his Honor, Judge Watts, ordered the plaintiff to 
re-deliver to the defendant, the goods mentioned in the pro- 
ceedings, seized by the Sheriff of Wayne County, and hereto- 
fore delivered by him to the plaintiff. From which order the 
plaintiff appealed. 


Faireloth, for the plaintiff. 
No counsel for the defendant. 


Pearson, C.J. It is enough to notice one of several fatal 
objections, to the proceeding had before his Honor, Judge 
Watts. He had no jurisdiction to set aside an order made in 
the County of Wayne. Wood v. Morris, at this Term. 

The reasoning in support of this conclusion, assumes that 
Judge Watts had jurisdiction in the two counties, for which he 
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had made an exchange with Judge Clarke, during the two 
weeks of the Court of each County. 

This is a question about which we are not at liberty to ex- 
press an opinion; and it is referred to, merely to “exclude a 
conclusion.” The Constitution, art. 4, sec. 14, authorizes 
Judges to exchange Districts; it does not follow as a matter of 
course that Judges are thereby authorized to exchange one or 
two counties of their Districts, on the idea that “the greater 
includes the less;” for there are many grave considerations 
tending to a different conclusion, among others, the many dif- 
ficult and perplexing questions, like the one now before us, 
which a splitting up of districts may give rise to. 

The other branch of this section has no bearing on the ques- 
tion; by it, the Governor, for good reasons, “ may require any 
Judge to hold one or more specified terms, in lieu of the 
Judge, in whose District they are.” This has noreference toan 
exchange of one or more counties. There may be good reasons 
for requiring Judge A. to hold a special Term in a County 
of the District of Judge B., and no curresponding good reason 
for requiring Judge B. to hold a special Term in a County of 
the District of Judge A. So that provision does not bear upon 
our question. 

There is error. Order appealed trom reversed. 





Per Curiam. Reversed. 
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JOSEPH K. BURKE, Assignee of M. BROWN 0. STOKELY & 
OLDHAM. 


Where an attorney was written to by the defendant to appear in a cause 
then returnable to a Term of his Court in 1861, and he failed to make 
an appearance thereto, when a judgment by default and enquiry was 
obtained in 1863: Held, that it did not make out such a case of “ mis- 
take, inadvertence, surprise or excusable negligence,” as to justify the 
Court in setting aside said judgment. 


Where a final judgment is rendered in an action after the death of one of 
the defendants, it will be vacated upon motion, as it is “ error in fact” 
to take judgment against one who isdead. The death of the defendant 
may be suggested, and the action proceed against the surviving de- 
fendant; and it is the business of the plaintiff to make such sugges- 
tion, but the judgment being joint, the objection may be taken by the 
surviving defendant. 

Colson v. Wade, 1 Murphy 43, cited and approved. 


Motion to vacate a judgment, heard before Cloud, J., at 
Spring Term, 1871, of Rowan Superior Court, upon the fol- 
lowing facts : 

The action was made returnable to Fall Term, 1861, ot 
Rowan Superior Court, and judgment by default and enquiry 
was rendered at Fall Term, 1863. 

It appeared from the evidence that the defendants wrote to 
the late N. N. Fleming, then an attorney of the Salisbury bar, 
and employed him to plead to the suit, stating that they had a 
meritorious defence. There was no evidence to show whether 
Mr. Fleming ever received this letter or not, but at all events 
he entered no appearance for defendants. 

It farther appeared that the defendants were not aware of 
the failure of Mr. Fleming to appear in the case, or of what 
had been done in it, until a few days before the application to 
vacate the judgment was made. 

It also appeared that the defendants made application to 
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vacate the final judgment rendered in the case within one year 
after notice thereof, and that they had a valid and meritorious 
defence to the action. 

The evidence also showed that at the time of the enquiry of 
damages and judgment thereon had, at Fall Term, 1869, the 
defendant Stokely was dead, but which tact did not then appear. 
That the letter retaining Mr. Fleming was sent by mail, and 
that the defendants received no reply thereto. 

His Honor denied the motion, and the defendants appealed. 


RR. A. Caldwell, for the plaintitt. 
‘owle and Bailey, for the defendants. 


1. The defendant, Stokely, having died after judgment by 
default and enquiry, the execution of the enquiry and judg- 
ment thereon was irregular, and contrary to the course of the 
Court. Colson v. Wade, 1 Murp. 43. 

For such irregularity, a writ of error coram nobis was the 
remedy under the old system. Latham v. Hodge, 13 Ire. 267. 
Writs of error being abolished by the C. C. P., sec. 296, we 
submit that the remedy by notice and motion is a proper sub- 
stitute. Ford v. Alexander, 64 N. C. 69. 

And as the judgment is joint, the error permeates it through- 
out, for to have supported error, all the plaintiffs in error 
should have joined, or there should have been a summons and 
severance which death in this case prevented. 

2. Treating the judgment as regular in any respect, we sub- 
mit that our case is on “all fours” with the recent case ot 
Griel v. Vernon, ante, 76. 


Pearson, OC. J. The motion to vacate embraced both the 
judgment by detault and the final judgment. The attention 
of his Honor, seems not to have been called to this fact. We 
concur with him in the conclusion that the defendants do not 
make out a case of “ mistake, inadvertance, surprise or excusable 
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negligence.” O.C. P., sec. 183. So the motion was properly 
refused, in respect to the judgment by default ; but to the final 
judgment, there was a further objection. It was rendered atter 
the death of one of the defendants. At common law, this 
would have caused an abatement of the action. 8 and 9 Will. ITT, 
ch. 11, provides that the action shall not abate by the death of 
one of the defendants, but his death may be suggested, and the 
action proceed against the surviving defendant. It was the 
business of the plaintiff to make this suggestion ; as it is “error 
in fact,” to take judgment against one who is dead. Colson v. 
Wade, 1 Murphy, 43. The judgment being joint, the objec- 
tion may be taken by the surviving defendant, although, if he 
be present and take part in the “enquiry of damages,” when 
jndgment by default had been taken in the life time of his co- 
defendant, the Court could deprive him of this advantage, by 
allowing the suggestion to be entered nwne pro tune, and the 
action to be treated as having abated in respect to the deceased 
party. 

In our case, however, the surviving defendant took no part 
in the enquiry of damages; and the final judgment should be 
vacated, and new enquiry of damages created, at which the 
alleged meritorious defence may possibly be made available to 
some extent. 

This will be certified. No costs are allowed. 


Per Curtam. Judgment reversed. 
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THE STATE v. WILSON DEWER and WILLIAM BATTLE. 


Where A and B are jointly indicted with others, for wilfully setting fire 
to and burning a barn containing grain, and the evidence showed that 
A and B were not present, but were accessories before the fact: Held, 
that they could not be convicted as principals under this indictment, 

The effect of the act of 1868-69. chap. 167, entitled “an act in relation 
to punishments,” was not to make “ misdemeanors” of offences which 
were formerly felonies. 


Indictment for wilfully burning a barn containing grain, tried 
before Zourgee, J., at Spring Term, 1871, of Cnatnam 
Superior Court. : 

The defendants with Henderson Nash, Hardy Stewart, Luke 
Olive and Wyatt Boylan, were jointly indicted for wiltully and 
feloniously setting fire to and burning a barn, containing grain, 
the property of one James H. Mimms. 

During the progress of the trial the Solicitor for the State 
offered to prove that the defendants Wilson W. Dewer and 
William Battle, advised, abetted, aided and procured their co- 
defendants to burn the said barn, to which defendants objected. 
Objection overruled, and the evidence allowed. 

The defendants’ counsel asked the Court to charge the jury, 
that although they might find the defendants, Dewer and Bat- 
tle, guilty as accessories before the fact, yet they could not con- 
vict under this bill, unless they were present and participated 
in the burning, which instructions the Court declined to give, 

Verdict guilty, as to all the defendants, except Henderson 
Nash. 

Judgment of the Court, that the defendants Olive and 
Stewart be imprisoned in the Penitentiary for fifteen years, 
and Dewer and Battle, for twelve years at hard labor. 

Appeal by the defendants, Dewer and Battle. 
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Attorney General, tor the State. 
Howze, for defendants. 


Pearson, ©. J. The act 1868-9, ch. 167, entitled: “ An 
act in relation to punishment” abolishes the punishment of 
death, except for the crimes of murder and rape, and substi- 
tutes imprisonment in the State’s prison for life or for years, 
for the crime of burning a barn with grain in it; the term is 
not less than five, nor more than sixty years. The act also 
abolishes whipping and other corporeal punishments, and sub- 
stitutes imprisonment in the State’s prison. 

To support the ruling of his Honor, it is necessary to estab- 
lish the proposition, that the effect of this statute, is to make all 
felonies, except murder and rape, “ misdemeanors.” If that 
be so, his Honor was right, for there are no accessories before 
the fact in mere misdemeanors; and all are treated as princi- 
pals. The statate is entitled: “An act in relation to punish- 





ment.” Its object is to substitute the Penitentiary for the gal- 


lows and the whipping post, that is all. How it can have the 
further effect, incidentally, to change the grade of crime, we 
are not able to sec. No authority was cited, and no reason was 
suggested in support of the proposition. 

The prisoners might have been indicted and tried as acces- 
sories before the fact, and it was error to convict them under 
an indictment, in which they, with others, are all charged as 
principals. 


Per Ovriam. Judgment reversed. 
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F. J. HAYWOOD ». J. F. HUTCHINS, Ex’r. of JOHN HUTCHINS, 
deceased. 


Where a Physician had an account running through a period of many 
years against A for medical services rendered, whilst the latter had an 
account against the Physician for agricultural products furnished him 
at various times, and these transactions had no business connection 
with each other, but were entirely independent, and mere matters of set 
off: Held, that a bill in equity could not be sustained for an account 
and settlement of the demands existing between the parties. 

McLin v. McNamara, 2 D. &. B. Eq. 82, cited and approved. 


Bill in Equity, transferred from the Court in Equity of 
Wake County, at Spring Term, 1868. 

The complainant alleges in his bill that he has an account 
against the defendant’s testator, John Hutchins, for medical 
services rendered, commencing in the year 1834, and ending 
in February, 1863, amounting to the sum of eleven hundred 
and forty-eight dollars and seventy cents. That the testator 
died in 1863, and at the time thereof, was entitled to several 
credits amounting to about two hundred and fifty dollars, which 
the testator had paid on said account. 

The Bill further alleges, that the testator in his life time had 
an account current against the complainant, for hay and other 
agricultural products, running through a period of many years, 
the amount and particulars whereof, the complainant is igno- 
rant. The said account current never having been rendered 
unto him by. the testator in his life time, nor by the defendant, 
his executor, since his death. That the defendant is the exec- 
utor of the said John Hutchins, and received as such a large 
amount of personalty more than sufficient to pay off and dis- 
charge all the indebtedness ot his testator. 

The prayer of the bill is, that an account may be decreed to 
be taken, and the balance due from the testator to the com- 
plainant in respect of his said demand may be ascertained ; and 
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that the defendant may be required to admit assets of his testa- 
tor to an amount sufficient for the payment of complainant’s 
said demand, and in the event of the failure of the said defen- 
dant so to do, that an account may be taken of the assets which 
may, or ought to have come into the hands ot the defendant, &e. 

The defendant filed a demurrer to the bill of the complain- 
ant, when by consent of the parties, the cause was transferred 
to this Court for trial. 


Fowle & Badger and Haywood, tor complainant. 
Bragg & Strong, tor defendant. . 


Dick, J. The jurisdiction of Courts of Equity in matters ot 
account, is assumed where the Courts of law cannot conveniently 
ascertain and adequately administer the rights of the parties. It 
is ordinarily exercised where the defendant occupies such a po- 
sition or relation as requires him to keep and render an ac- 
count to the plaintiff; and also where there are mutual deal- 
ings between the parties, not constituting mere matters of set 
off, but requiring, in order to ascertain the balance, a more 
complicated account, than can practically be taken at law. 
Adame’ Equity, 222. 

In our case, the plaintiff as a physician, rendered professional 
services to the testator of the defendant, for a long series of 
years, and received at various times, partial payments, which 
were duly credited ; and there was no difficulty in striking a 
proper balance. 

The defendant’s testator was a farmer, and at various times 
furnished agricultural products to the plaintiff at the market 
prices. There was no agreement between the parties that their 
cross demands should constitute items of account, and the 
claims of the one should be in satisfaction pro tanto of the 
other. These transactions had no »usiness connection with 
each other, but were entirely independent, and constituted 
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mere matters of set off, which could be easily ascertained and 
adjusted in a Court of law. 

In McLin v. McNamara, 2 Dev. &. Bat. Eq., 82, the trang- 
action between the parties consisted of a continuous course of 
dealing in the way of trade and merchandize, and created mu- 
tual and dependent demands. 

There was no necessity for the plaintiff in this case, to resort 
to the extraordinary jurisdiction of a Court of Equity, as his 
remedy at law was plain and adequate. 

The bill must be dismissed. 








W. D. ROSS et al. ». HARRISON ALEXANDER. 


Prior to the adoption of the C. C. P., the lien acquired by (ji. fa expired 
at its return. 

Therefore, judgments obtained at Spring and Fall Terms, 1869, of Guilford 
Superior Court, and docketed respectively during the Terms of said 
Court, have priority over a judgment obtained in 1867, upon which 
Ji. fas. regularly issued up to Fall Term, 1868, of the'Superior Court of 
Alamance, and no returns made thereto, at which Term the said judg- 
ment ‘was transferred and entered on the judgment docket of Alamance 
Superior Court, but not docketed in Guilford County till 24th Decem- 
ber, 1869. 

Johnson v. Sedberry, ante 1, cited and approved. 


Motion for the application ot certain moneys in the hands 
of the Sheriff ot Guilford County, heard betore Tourgee, J., at 
Spring Term, 1871, of Guitrorp Superior Court. 

The facts were that one W. D. Ross obtained a judgment 
at Spring Term, 1869, of Guilford Superior Court, against 
Robert D. Thorn, andhad the same docketed the 1st of March, 
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1869. Four other judgments were rendered at the Fall Term, 
1869, of said Court, against the said Robert D. Thorn. James 
S. Scott obtained a judgment against Thorn at Spring Term, 
1867, of Alamance Superior Court of law; a transcript of 
which said judgment was docketed in Guilford County on the 
94th of December, 1869. 

The Sheriff returned at Spring Term, 1869, that he had in 
his hands five hundred and seventy dollars arising from the 
sale of the property ot Robert D. Thorn, having the six exe- 
cutions based upon the foregoing judgments, and asking the 
advice of the Court as to how the said money shall be applied ; 
and thereupon, the plaintiffs, other than James S. Scott, moved 
the Court for the application of the money to the payment of 
their executions to the exclusion, ot the execution ot James §. 
Scott. 

All of the said plaintiffs were present in Court, accepted ser- 
vice of a rule, and consented to go into a hearing of said motione. 
His Honor found as a fact, that executions were regularly 
issued on the judgment in favor of James S. Scott, to the 
Sheriff of Guilford county, up to Fall Term, 1868, of the Su- 
perior Court of Alamance county, at which Term the said 
judgment was transferred, and entered on the judgment docket 
of Alamance Superior Court. The executions issued as afore- 
said were returned by the Sheriff of Guilford, without a levy, 
and that no execution on said judgment was issued from Fall 
Term, 1868, to Spring Term, 1869, nor from Spring Term, 1869 
to Fall Term 1869, and no transcript of said judgment was 
docketed in Guilford County until December 24th, 1869. 

Upon the foregoing facts, his Honor adjudged that the money 
brought into Court be applied first to the payment of the Ross 
judgment, then ratably amongst the four judgments docketed 
on the 6th of September, 1869, and the remainder to the judg- 
ment of James S. Scott. From which order Harrison Alexan- 

-der, assignee ot the said Scott, appealed. 
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Scott & Scott tor appellant : 

1. Causes in law and equity shall be transferred without 
prejudice by reason of the change. See Constitution, Art. 4, 
sec. 25. 

2. By Legislative construction this has been made to apply to 
judgments as well. See C. C. P., sec. 403, and Johnson y, 
Sedberry et al., 65 N. C. 1. “No lien acquired before the 
ratification aforesaid, shall be lost by any change of process.” 

3. Docketed in Guilford Superior Court December 24th, 
1869. That was in time, for by sec. 255, C. C. P., executions 
can issue any time within three years—this section applies to 
existing judgments. See Harris et al. v. Ricks, Hill & Co, 
et al., 63 N. C. 653. Therefore, it a year and a tew days did 
pass, from the time execution was last returned, that did not 
prejudice the defendant’s rights. 

4. The lien of an alias execution relates to the teste of the 
original. See Allen v. Plummer, 63 N. C. 307. 

5. The execution of the ,oldest teste is entitled to priority. 
Dunn v. Nichols & Jones, 63 N. C. 107. 

6. Defendant’s execution was in hands ot Sheriff at the 
time of sale and for near two and a half months before. See 
65 N. C.1. 

If we ought to have docketed our judgment by transcript 
in Guilford before others, in order to'procure our lien, then the 
Constitution and the Code secs. 400, 403, had as well not be 
patsed—they are valueless. Without such provisions we would 
have been ahead of them by that means anyhow. See rules 
17 and 18, 63 N. C. 


Dillard & Gilmer, tor appellees. 
Pxarson, C.J. A judgment gives a lien upon all of the 


real property of the defendant in the County, from the time it 
is docketed. So the judgment cwned by Alexander was 
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properly put last in the order of payment, unless there be some 
ground for making an exception. 

On the argument, Mr. Scott relied upon the provision in 
regard to existing judgments. “No lien acquired before the 
ratification aforesaid, shall be lust by any change of process.” 
C. C. P. sec. 403. In this instance, there was a change of pro- 
cess, from an alias and pluries fi. fa, and a venditiont exponas, 
which might have followed in case of a levy, to the process of 
taking a transcript to the County ot Guilford, and having the 
judgment docketed, and an execution issued from that county 
But the case does not come within that provision, for the party 
had “acquired no lien.” The lien acquired by ji. fa. expires 
at its return, unless there be a levy, and even the lien acquired 
by a levy is waived by taking out an alias ji. fa. instead of fol- 
lowing up the levy, by a ven. ex. 

This fatal detect, to-wit: The want of a lien, cannot be sup- 
plied by any analogy drawn from Johnson v. Sedberry, 65 N. 
C. 1, which was relied on for that purpose. 


Per Curiam. There is no error. 








THE STATE on the relation of JESSE SUMNER vo. JAS. M. YOUNG. 


When the pleadings fail to present an issue, the only course is to strike 
out all the pleadings, and direct a “ repleader.” 

When there is but one cause of action, or but one defence, a demurrer 
niust cover the whole ground, otherwise it will be a nullity. 

(Observations as to the proper mode of preparing pleadings.) 


Civil action, tried before Logan, J., at Special Term of Bun- 
comBE Superior Court, held in January, 1871. 
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The relator alleged in his complaint : 
1st. That he was duly elected Sheriff of Buncombe County, 
in April, 1868, for two years from 4th August, 1870. 
2nd. That on the 5th September, 1870, the defendant 
usurped the said office, and has ever since unlawfully exercised 
and withheld the same from relator. 
Wherefore, he demanded judgment with cost: 
1st. That the defendant is not entitled to said office, and that 
he be ousted therefrom. 
2nd. That the relator is entitled to the office and to assume 
the execution ot the duties thereof, on taking the oath, and 
filing the bonds required by law. 
For a second cause of action, the relator says : 
1st. That he was duly elected Sheriff of Buncombe County 
in April, 1868, for the term expiring in August, 1872. 

2nd. That on the 5th September, 1870, the defendant 
usurped the said office, and has ever since unlawfully exercised 
the duties thereof, and withheld the same from relator. 

Wherefore, he demands judgment with costs : 

1st. That the defendant is not entitled to said office, and that 
he be ousted therefrom. 

2nd. That relator is entitled to the office, and to assume the 
execution of the duties of the same on taking the oath, and 
filing the bonds required by law. 

The defendant in his answer says that he was elected Sherift 
of Buncombe County in August, 1870, and “that the term of 
the relator was to expire or did expire by law on or before the 
Sth day otf September, 1870, and not being versed in the law, 
has not sufficient information on which to form a belief, touching 
the points of law last aforesaid, from the advice which he has 
received from his counsel in this cause on whom he relies in 
the premises.” 

Article II: That he has claimed the office since 5th Sep- 
tember, 1870, so far as the opposition of relator would permit, 
till the 8th day of October, 1870, when relator turned over to 
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him the papers belonging to said office, and has since then per- 
formed the duties thereof, but denies that he has “unlawfully 
exercised the same,” or that he usurped the office “so far as he 
is advised and believes on the authority of his counsel as afore- 
said.” 

And for a further defence to the said first cause of action, 
the defendant alleges : 

1st. That he was duly elected Sheriff of Buncombe County 
for the term of two years from the 1st Monday in September, 
1870. 

2nd. That in pursuance of said election, he, on the Ist Mon- 
day in September, 1870, tendered his bonds with sureties 
required by law betore the Board of County Commissioners of 
Buncombe, which were approved and received by said Board, 
when he was duly qualified as Sheriff and inducted into office. 

3rd. That the relator failed on the said 1st Monday in Sep- 
tember, 1870, to make any annual returns of his said official 
bonds, as required by law. 

4th. That the relator failed to produce his receipts from the 
Public Treasurer, County Treasurer, or other officers, whose 
receipts he was required to produce to and before the said 
Board of Commissioners on 1st Monday in September, 1870. 

5th. That he failed to renew his bonds and produce said 
receipts, whereby relator forfeited his office, which became 
vacant by operation of law. 

6th. That on the 1st Monday in October, 1870, at a regular 
meeting of the Board of Commissioners of said County, the 
relator still failed to produce the “receipts aforesaid,” to and 
before the sail County Commissioners, as required by law. 

7th. That by reason of all these failures tu renew the said 
bonds and produce the receipts, the relator forfeited the said 
office, and it then became vacant unless lawfully filled by the 
defendant. Ae ds 

8th. That the Board of County Commissioners “for greater 
caution and in order that there might be an undoubtedly lawful 
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incumbent of said office, and on account of the said tailureg of 
the said Jesse Sumner, did make an order, and declare the gaid 
office vacant on the said 1st Monday in October, 1870, and did 
forthwith appoint a successor in the said office, and did then 
appoint defendant to said office, and to be Sheriff of said 
County.” 

Upon the coming in of the foregoing answer, a motion was 
made to “dismiss the answer,” which was overruled. Then 
leave was given relator to reply or demur. 

Relator then filed his demurrer to certain parts of the answer 
not necessary to notice for a proper understanding of the 
opinion of the Court. 

Afterwards the defendant was allowed to amend his answer. 
The only material changes being that the amendedjanswer avers: 

(1.) That relator was a candidate for Sheriff of Buncombe in 
1870, and against the defendant “until the result thereof was 
ascertained.” 

(2.) That relator did not tender his bonds before the Board 
of Commissioners on 1st Monday in September, 1870, as 
required, nor ever tender any bond except one, and that of the 
penal sum of $5,000. 

(3.) That the order of the County Commissioners declaring 
the office vacant, and appointing defendant Sheriff of said 
County was “still in force and unreversed ; and no appeal 
therefrom, or other proceeding to reverse or vacate the same 
has been had or taken.” 

The relator then obtained leave to file, and did file a 
demurrer to the amended answer, because the matter set 
forth in the answer marked (“1’’) does not contain facts sufficient 
to constitute a defence ; to the articlesmarked (“2”) and (“3”) 
that they do not show facts sufficient to constitute a defence ; in 

this, that the action, or pretended action, or judgment of said 
Commissioners cannot prevent or stop the plaintiff from setting 
up his claims to the office of sherift of Buncombe County in 
this Court.” 
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Afterwards a motion was made to have the cause tried before 
a jury, which motion was disallowed, when the demurrer was 
overruled, and an appeal was taken by the relator. 


Phillips & Merrimon, for relator. 
Bailey, for defendant. 


Pearson, C. J. The object of pleading is to arrive ata 
single, certain and material issue, either of law or fact, which 
is decisive of the case, and enables the Court to act intelligently 
in rendering judgment for the plaintiff or the defendant. In 
this instance there has been a signal failure; and the whole 
matter is left in utter confusion. Under thiese circumstances 
the only course is to direct “a repleader.’”’ All of the pleadings 
will be stricken out, and the parties will begin at the swmmons, 
and take a fresh start, with the advantage of knowing that the 
law is settled in regard to the tenure of office; and that the 
old Sheriff is entitled to hold until August, 1872, unless there 
has been a resignation or a forfeiture; and that the mere fact 
of having been a candidate and taken his chances before the 
people, does not, in legal effect, amount to a resignation, for- 
feiture or abandonment. 

So, the only matter open would seem to be, the effect of not 
giving the bonds, nor producing the receipts, and the action 
taken by the Commissioners, referred to in the answers. 

The Attorneys, it is hoped, will not again be under the 
necessity of having an amended complaint, and an amended 
answer ; and will avoid prolixity and confusion by not setting 
out a first cause of action, and a second cause of action. when 
really there was but one ground to proceed. on; and of 
lengthening out the answer by a first defence and a second de- 
fence, &c.; when, really all ot the allegations combined, con 
stitute but one defence, 7. ¢. a right to the foffice ; and the destd- 
eratum was a legal and logical statement, numbering the several 
facts that constitute the defence, as recommended in the C. ©. P 
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Above all, by avoiding the legal absurdity of demurring to one 
or two allegations and leaving the others unanswered, or only 
replied to, by implication. When there is but one cause of 
action, or but one defence, a demurrer must cover the whole 
ground, or else it will be a nullity. 

This novelty in pleading, we presume, is to be traced to the 
practice in Equity, when it was allowable, as the bill asked for 
discovery, as well as relief; but under the C. C. P. the complaint 
demands judgment, and does not ask for discovery. 

The plaintiff should also be well advised as to how tfarhe 
can demand judgment to be inducted into a public office, 
and forthe fees and emoluments, unless he has given the 
bonds, or has made a tender of them, to the proper authorities, 
and avers in his complaint a readiness to fill the bonds, asa 
concurrent act with the admission into the office ; so that judg- 
ment for his admission may be accompanied by an order for 
the reception of the bonds. 

Repleader ordered. 

This will be certified. Each party pays his own costs, as 
there is no judgment in this Court. Remanded. 








GEORGE B. HARRIS ». BURWELL & PARHAM. 


A note transferred by successive endorsements to different persons, is sub- 
ject to any set-off or other defence which the maker had against any 
one or all of the assignees at the date of the assignment, or before notice 
thereof. 

Neal y. Lea, 64 N. C. 678, cited and overruled. 


This was a money demand tried upon a case agreed before 
Watts, J. at Spring Term, 1871, of Granville Superior Court. 
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The facts are that on the 4th September, 1866, the defen- 
dants being partners in trade, executed in the partnership name 
of Burwell & Parham their promissory note for $1,213.51, pay- 
able on the 25th December following to P. R. Merryman. 
On the Ist December, 1866, the payee for value endorsed said 
note to one T. C. Hughes. At the time of said endorsement 
the defendants had paid Merryman $329 ; also $83.50 to be 
credited on said note as of the date of its maturity. 

On the 20th of January, 1867, the defendants paid Hughes 
on said note, $280. 

At the time of the transfer of said note by Merryman to 
Hughes, the latter was indebted to the defendants in a sum 
which added to the sum of $280, exceeded the balance due 
upon said note, but the plaintiff had no express notice of said 
indebtedness except for the sum of $334.96, which was due 
by notes executed and due 1st November, 1861. 

On the 7th May, 1867, Hughes endorsed and transferred the 
note to the plaintiff for value. 

His Honor upon consideration of the foregoing facts, being 
of opinion that the demands which the defendants held on 
Hughes were not sets off against the plaintiff's demand, ren- 
dered judgment for plaintiff for $636.31, trom which judgment 
the defendants appealed. 


Bragg & Strong, and Young, for appellants. 
Rogers & Batchelor, contra. 


Pearson, C.J. The case presents the question, whether a 
note assigned after maturity, is subject in the hands of the 
assignee to any set-off or other defence existing at the time of 
the assignment, against the assignor. 

In Weal v. Lea, 64 N. C., 678, it is held, that by the proper 
construction of C. C. P., sec. 101, no collateral demand against 
the assignor can be set up against the assignee, and “that to 
make it available, the demand must’ have attached itselt to the 
note in the hands of the assignor; for instance, a payment 
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made to him not entered on the note, or a claim, which the 
assignor had agreed should be taken in satisfaction ;” and for 
reasons therein set forth, this Court adopts the principle of 
Borough v. Moss, 10 B. & C., 558, (21 E. ©. L. 128,) which 
had been departed from, by Haywood v. McNair, 2D. & 
B., 283. 

Section 55, C. C. P., was not called to the attention of the 
Court upon the argument or the consideration of Weal vy. Lea, 
and was cited for the first time, upon the argument of this 
case, at the last term ; we find that section has a most important 
bearing upor the question, and is expressed in words so plain 
and direct, as to control the construction of section 101—forit 
abrogates the principle of the common law, that a chose:in 
aetion cannot be assigned—confers an unlimited right to assign 
“anything in action,” arising out of contract, and subjects the 
assignee to any set-off or other defence, existing at the time of, 
or before notice of the assignment. The only saving, being in 
regard to “negotiable promissory notes and bills of exchange, 
transferred in good faith, and upon good consideration before 
due.” This language is as broad as it can well be; so thats 
note assigned after it is due, a half dozen times, will be sub+ 
ject to. any set-off or other defence that the maker had against 
any one or all of the assignees at the date of the assignment, 
or before notice thereof. The effect will be to put a very effec- 
tual check to the trading of notes after maturity, and to put it 
in the power of debtors to buy up claims against their creditors 
and take the control entirely in their own hands—whether this 
be good or bad policy is a matter, with which the Courts have 
no concern—“ it is ours,” to expound the law, not to make it, 
and although not very pleasant, it is our duty to correct any 
misapprehension, into which we fall, and to do so in plain and 
direct terms, and as soon as may be, after becoming satisfied of 
the error, in order to avoid the inconvenience that might other- 
wise result. Veal v. Lea is: overruled. It may seem strange 
that upon the argument of Weal v. Zea, the 55th sec. 0. 0.P., 
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should have been overlooked, both by the learned counsel of 
the defendant, Mr. Graham, and by the Justices of the Court, 
but so it was. This may be accounted for by the fact, that the 
©. CO. P., which makes an entire revolution in the mode of pro- 
cedure, was then new to the profession, and by the fact that 
this important change not only in the mode of procedure, but 
in regard to a settled principle of the common law is inserted 
under title V, “parties to civil actions,’ and is in no wise 
referred to, but on the contrary, the existence of such a pro- 
vision is seemingly excluded by sections 100, 101, chap. 3, Title 
VIII—* Pleadings in civil actions.” 

So we feel justified in putting the blame upon the hasty 
manner in which the C. C. P. was gotten up, under a necessity 
imposed by the Constitution, and the members of the Court 
think themselves fortunate in being able to say, that amid all 

. of the “new points” made »y so entire a change as that effected 
by the Constitution and by the C. C. P., and all of the “new 
points” growing out of the results of the late war—financial 
difficulty and constitutional questions—this is, so far, the only 
instanee in which the Court has had occasion to retrace its 
steps; which is to be ascribed to the fact that we have felt our 
way cautiously, and have at all times required from the bar full 
argument for our assistance. 

The judgment in the Superior Court is reversed, and upon 
the case agreed, judgment that defendants “go without day and 
recover costs.” 


Pur Curtam. Judgment reversed. 


Norr.—The same principles decided in this case were enun- 
ciated by the Court at this Term in the case of Chandler v. 
Hunt, from Caswell County. Attorney General, for plaintiff. 
Bailey and Hill, for defendants. 
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8. B. HYMAN, Ex’r., &., ». JOHN DEVEREUX ¢¢ al, 


Facts which are found by a referee, and approved by the Court, are nog 
the subject of review by this Court. 

Before judgment can be given upon an injunction bond, the party alleging 
that he has been damnified by reason of said injunction, must establish 
the quantum of damages sustained. 

The gnantum of damages recoverable by a party injured under the old 
system, as compared with the amount under the C. C. P., discussed, 


Motion for taxing costs heard before Watts, J. at Spring 
Term, 1871, of Hatrrax Superior Court. _ 

The plaintiff had obtamed an injunction against the deten- 
dant in a suit theretofore pending in the Superior Court ot 
Halitax County ; and afterwards in the Supreme Court of this 
State, vide Hyman v. Devereux, 63 N. C. 624, there wasa 
judgment for a dissolution of the injunction. In the Superior 
Court of Halifax a motion was made that judgment be granted 
on the injunction bond of plaintiff tor the damages sustained 
by the detendant, by reason of the injunction. The parties 
agreed that the only damages sustained are the fees paid coun- 
sel, by reason of the injunction. Which question was by con- 
sent of parties referred to B. F. Moore, Esq., who after exam- 
ining into the tacts of the case, reported that “he was unable 
to see from the evidence that any counsel fees had been in- 
curred because of the issuing of the injunction in this case,” 
and he reported that the defendant had sustained no damage 
by reason of the said injunction. His Honor after hearing 
exceptions to the report of the referee adjudged that said report 
be confirmed. Defendants appealed. 


Conigland, for plaintiff. 
Walter Clarke, with whom were Rogers & Batchelor, for 


defendants. 


1. Reasonable counsel tees paid to procure dissolution of ap 
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injunction should be allowed as damages against the injunction 
bond. Hdwards v. Bodine, 1 Paige 223 ; Coates v. Coates, 1 
Duer, 644; Wilde v. Joel, 6 Duer, 671; Corcoran v. Judson, 
94N. Y. 106; Littlejohn v. Wilcox, 2 La. Ann. 620; Fitz- 
patrick v. Flagg, 12 Abb. P.R.; Leay v. Greenwood, 21 Ala. 
491; Morris v. Price, 2 Blackf. (Ind.) 457, and cases generally 
cited in note to Sedgwick on Damages, pp. 451-453 (5th 
edition ;) Vorhees N. Y. Code, 408, (9th ed.,) and authorities 
there decided. 

2. One of the grounds for injunction specified in plaintiff’s 
brief 63 N. C. p. 624, is the provision that a mortgage should 
be reduced to a judgment before a sale could take place. The 
Court impliedly overruled that ground and defendant was 
entitled to have reasonable counsel tees paid by him to enable 
him to get a discharge from such interference with his vighds. 

3. Mr. Moore, the referee, misunderstood the ground of 
injunction. It was not to restrain a threatened conveyance 
but to restrain a sale, and obtain a conveyance to the plaintiffs. 

4, The sureties need not have notice. Methodist Churches 
v. Barker, 4 Smith, (N. Y.) 463. 


Ropman, J. The first objection of the claim of the de- 
fendant, is that the referee, Mr. Moore, has found, as a matter 
of fact, that the fees paid to his counsel were not paid in con- 
sequence of the injunction, but to resist the claims of the 
plaintiff in the action generally. This finding is approved by 
the Judge, and is not open to review in this Court, unless we 
an say that his Honor erred én Jaw in not holding that aid 
the fees paid to counsel by the defendant in the cause were the 
legal and necessary consequence of the injunction, which, in 
this case, we could not do. 

But the referee has not said that no part of the fees paid 
was in consequence of the injunction; probably some part 
was. If therefore, we were of opinion with the defendant 
upon his general proposition, that money paid as counsel fees 
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could be included in the damages sustained by the injunction, 
it would be necessary to send the case back, in order that the 
amount paid for services directly connected with the disgoly- 
tion of the injunction might be ascertained. 

It is therefore necessary tor us to examine the general pro- 
position, and see whether there is ground in law for any claim 
of the sort made by the defendant. 

Section 192, C, C. P., requires a Judge, before granting an 
injunction, to take from the party applying for it an under- 
taking to pay the party enjoined “such damages as he may 
sustain by the injunction,” &c. Previous to the adoption of the 
©. C. P., in 1868, the law of North Carolina did not recognize 
fees to counsel as any part of the costs of the suit. It gave to 
the attorney of the successful party a certain small fee, to be 
taxed with other specified costs, such as the fees of witnesses 
and of the Sheriff and Clerk of the Court, and collected from 
the unsuccessful party. The sum thus allowed was well known 
to be, in all except a few cases, much less than was necessary 
to procure professional assistance of any sort; and it was given 

4o the attorney and not to the party. 
But beyond this, a plaintiff who prosecuted a just demand, 
‘and a defendant who repelled an unjust one, were left without 
any indemnity whatever, tor their necessary expenses in doing 
80; expenses which were always a serious deduction froni a 
recovery, and sometimes absorbed it altogether. Every person 
injured in person or property, was invited to enter the Courts 
ot law and ob‘ain a just redress. The professed object was 
not to punish the wrong doer; that was done, it the wrong 
amounted to a crime, by a criminal proceeding, for the benefit 
of the public, and from which the injured individual received 
no advantage. The professed object of a civil suit was to 
redress the injured person, to indemnify him, and put him 
back where he was betore the wrong, at the expense of the 
wrong doer. Yet, when the injured person had accepted the 
invitation of the law, and after + jury had weighed and meas- 
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ured the wrong done him, and carefully and exactly estimated 
and valued it in money, and the Court had approved the ver- 
dict, that Court was obliged to say to him: This sum which the 
law gives you is the exact amount to which the defendant has 
damaged you by his first injury ; we cannot give you one cent 
more than will compensate you for that; the money which 
you have been compelled to pay to your counsel to do for you, 
what you are necessarily too ignorant to have done for your- 
self, must be deducted from that sum, every cent of which 
without deduction, we have just said is barely sufficient to com- 
pensate your injury ; you can get back no part of it ; the law does 
not notice any such expense as attendant on a suit in its Courts, 
it is damnum absque injuria. To the legislature of 1868 this 
seemed a mockery, or at best, less than full justice. Upon that 
view, they enacted title XII of the Code of Civil Procedure. 
This act abolished all fees to attorneys; it left every suitor free 
to bargain with counsel as he thought proper, but it took notice 
of the fact to which it would seem that a just law should not 
be btind, that a suitor in the prosecution of his suit necessarily 
incurs some expense beyond the fees of his witnesses, and of the 
officers of the Court, and recognized the principle, that without 
an indemnity from those, there could be no full reparation. 
So it gave to the injured party, a certain sum to be paid by the 
wrong doer, which it was thought in most cases would be a 
sufficient, though a moderate indemnity, against the necessary 
expense of hissuit. It was thought but iust, that the wrong 
doer who had caused the expense, should bear it, rather than 
the innocent party. 

To avoid the labor, expense and uncertainty of investigating 
what would be a proper indemnity in each case, the law fixed 
a sum which, in the average of cases, seemed just and sufficient 
for the purpose ; in-some few, it provided that the sum might 
be enlarged by the Judge. But it never allowed the amount for 
the purpose, to be measured by the sum which might have 
been actually paid by the party by his bargain with his counsel. 
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To have done so, would have opened a wide door for abuse, 
It is this sum so provided as an indemnity, which is regarded 
in law as damages sustained by the wrongful bringing an action, 
and for the wrongful suing ont an order for injunction. Fees 
paid to counsel beyond this, can be regarded only as a gratuity, 
and not as the necessary expenses of a suitor defence. Before 
such fees can be regarded as necessary, they must be measured 
by the law. In this case the fees paid admittedly transcend 
the fixed limits, and they have not been passed on by the 
Court, under any rule allowing such an adjudication. The 
claim of the defendant is, to be allowed any sum, which in his 
judgment as to what was for his interest, he has paid, however 
unreasonable it may be. No such claim can be allowed. 

The defendant is entitled te what the law has fixed as an 
indemnity ; but he does not ask this, and has probably here- 
tofore received it. 

There is no error in the record. 


Per Curiam. ‘ Judgment affirmed. 








STATE v. JOHN TURNER. 


A person found in possession of goods recently stolen, is presumed in law 
to be the thief; and it is not necessary for the State to show that any 
other suspicious circumstance accompanied such possession. 

The defendant may rebut this presumption; but if he does not show that 
he received the goods honestly, it is the duty of a jury to convict him 
of larceny. 

State v. Williams, 9 Ire. 140, cited and approved. 


The defendant was indicted for larceny, in stealing an ox, 
the property of James Banks, tried before Pool, /., at Spring 
Term, 1871, of Pasqvoranx Superior Court. 
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The evidence showed that the defendant, on Thursday after- 
noon, was seen near the premises of James Banks, the prose- 
utor; that on Thursday night, Banks put his ox in a stall 
and securely shut him up; that late that night, the bars were 
removed, and the ox stolen; that on the following Friday 
morning, the defendant was seen ia possession of the ox, on 
his way to Nortolk; that the ox was found in the possession 
of the defendant in Norfolk and identified. 

His Honor charged the jury, that if stolen property be found 
cin possession of a person, shortly after the theft has been com- 
mitted, and under suspicious circumstances, the person in whose 
possession it is tound, is presumed to be the thief until the 
contrary be shown. 

To this charge the defendant excepted. Exception over- 
ruled. There was a verdict of guilty, and from the judgment 
‘thereon, the defendant appealed. 


Attorney General tor the State. 
‘No counsel for the defendant. 


Dick, J. Where a person is found in possession of goods 
which have recently been stolen, there is a presumption of law 
that he is guilty of the theft; and it is not necessary for the 
‘State to show that any other suspicious circumstance accompa- 
aied such possession. 

‘This,presumption may be rebutted by the defendant, but if 
‘he dees. not satisfactorily account for such possession, by show- 
ing that he received the goods honestly, a jury ought to con- 
evict him of larceny. Roscoe 18; State v. Williams, 9 Ire. 140. 

The charge of his Honor in this case, was more liberal than 
ithe. law allows toward the defendant; and he has no right to 
om plain. 


.Pxr:CurtaM. Judgment affirmed. 
16 
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BASCOMB COVINGTON, JOHN P. COVINGTON, by their Guardian, 
E. P. COVINGTON, and VIRGINIA COVINGTON ©. T. C. LEAK 
& H.C. WALL, Ex’rs. of MIAL WALL. 


Where a party has it in his power to establish the truth of any disputed 
fact, it is his duty to do so. 

A Guardian who took a note in October, 1860, with two sureties who were 
abundantly good, and continued so during the war, cannot be held 
responsible to his wards, by reason of the parties to said note having 
become insolvent by the results of the war. 

A Guardian who receives a note tor $1,100, without taking any security, 
is guilty of laches, and is accountable to his wards for the amount of 


such note. 

Tt is not unreasonable to allow five per cent. commissions to a Guardian 
on his receipts and disbursements, which embraced a large number of 
receipts and vouchers, commencing in 1857 and ending in May, 1871, 

A Guardian is accountable to his wards for a sum of money in the hands 
of an Administrator appointed in 1857, if such Administrator or his 
sureties were solvent at the time when the funds ought have been paid 
to the Guardian, or within the time thereafter, when a judgment could 
have been obtained upon such administration bond. 


Appeal, from the ruling of the Clerk of the Superior Court 
ot Richmond County, heard before Buzton, J., at Spring Term, 
1871, ot Ricumonp Superior Court. 

This was a special proceeding instituted before the Clerk of 
the Superior Court of Richmond Coutity, for an account and 
settlement of the estate ot the plaintiffs Bascomb, John P. and 
Virginia Covington, who were formerly wards of Mial Wall, 
deceased, and the defendants, who are his executors. A report 
of said estate was taken by the said Clerk, and exceptions filed 
both by the plaintiffs and defendants, and an [appeal taken to 
the Superior Court. 

His Honor found the following facts, as applicable to the 
exceptions made by the defendants to the account of the Clerk: 
1st. Exception, objecting to the charge against them of 
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$3,830.63, with compound interest trom 20th October, 1863, is 
sustained ; it appearing that James A. Covington who admin- 
istered in 1857 upon the estate of John P. Covington, deceased, 
the father of the plaintiffs, Bascomb, John P. and Virginia 
Covington, filed his petition for a settlement in the County 
Corrt of Richmond, in 1863, in which proceeding there was a 
balance ascertained and reported against him on 20th October, 
1863, for $3,830.63, and in favor of Mial Wall as guardian of 
the plaintiffs. Thissum was tendered by James A. Covington 
on that day, in Confederate currency, to Wall who declined to 
receive it, not so much on account of the character of the money, 
but because the funds were received by John P. Covington 
before the late war and in good money. 

Under all the circumstances His Honor thought there had 
not been a want of ordinary diligence necessary to charge the 
estate ot defendant’s testator. 

Exception 2, objecting to the charge against them of a bond 
for $150, on E. P. Covington and James A. Covington, dated 
12th January, 1859, from date, is overruled. The rent of land 
for 1859 is entered in the account as a separate item from the 
bond dated 12th January, 1859. There is no satisfactory 
evidence that the consideration ot the bond was the rent of the 
land. The impression of the security is offered as proof of 
the fact The Court thinks there ought to have been positive 
proot by the oath of the principal, E. P. Covington. There 
were two bonds charged by the Clerk of $150 each, one dated 
12th January, 1859, and the other due lst January, 1860, when 
dated does not appear. 

Exception 3, to the ruling out as a credit a note tor 
$1,337.46, payable to the defendants’ testator as gnardian of 
the plaintiffs against D. B. Nicholson, J. Luther and R.T 
Slute, dated October 17th, 1860, which the defendants filed and 
offered to turn over as the property of the plaintiffs, is 
sustained. 

This not2 appears to have been abundantly good when taken, 
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continued good during the war, and the makers became in- 
solvent by the results of the war. 

Exception 4, to the ruling out as a credit a note under seal 
for $32.50, payable to defendants’ testator as guardian of 
plaintiffs against W. D. Dawkins and Mial T. Long, payable 
January 1, 1861, is sustained for reasons given under exception 3, 

Exceptions 5, 6 and 7, sustained for reasons assigned under 
preceding exceptions. 

Exception 8, to the ruling out as a credit, a note pay- 
able to the defendants’ testator, as guardian of plaintiffs 
against J. ©. Ellerbee tor $1,286.14, due September 28th, 1860, 
which defendants tiled and offered to turn over as the property 
of the wards, is overriled. It appearing that this note was 
received without security, and the guardian tailed to have it 
renewed with security, his Honor thought that defendants’ tes- 
tator thereby guaranteed it himself. and his estate ought to 
make it good 

Exception 9, to ail the rulings and to the whole account 
stated, as being unauthorized, and as not having been taken in 
the manner prescribed by law, is overruled, for the reasons that 
the allegations upon which this exception is based, are not 
sustained by the facts of the case. 

The plaintiffs filed an exception to the report of the Clerk, 
for that he allowed the detendants 5 per cent. commissions on 
receipts and disbursements throughout.the whole account, com- 
mencing January, 1857, and ending May Sth, 1871. 

To this exception, his Honor thought that under all the cir 
cumstances the commissions allowed were not unreasonable, 
and therefore overruled said exception. 

From the rulings of his Honor, the plaintiffs and defendants 


appealed. 


Ashe, for plaintiffs. 
Leitch, for defendants. 
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Ropman, J. Exceptions of defendants: 

1. That their testator is charged with $3,830.80 and interest, 
being the amount found owing to their testator, as guardian, 
by James A. Covington, administrator of John P. Covington, 
by a report made by the County Court of Richmond County, 
on the 20th of October, 1863, by commissioners appointed by 
that Court to state an account. 

His Honor, the Judge, below sustains this exception, and 
finds as facts, that on the 20th of October, 1863, the said James, 
administrator of John P. Covington, tendered the sum tonnd 
owing by him to Mial Wall, in Confederate money, who de- 
clined to receive it, and the said James has since become insol- 
yent, and that under the circumstances, Wall was not guilty of 
negligence in attempting to make the debt out of the said 
James. For these reasons he acquits Mial Wall of negligence 
respecting the debt referred to. If his Honor had embraced 
in his view all the facts bearing on the point, we should have 
concurred with him in his conclusion. But it is singular that 
it escaped his attention, as it seems also to have done that of 
the counsel in this cause, that James, the administrator, must 
of necessity have given a bond with sureties, on becoming ad- 
ministrator. We are left entirely in the dark, as to the solven- 
cy of his sureties. If they were solvent, surely it was the duty 
ot the executors of Mial Wall to have made good the debt. In 
this point of view, also, it is worthy of notice, that although a 
report was made, showing a sum owing by James, as adminis- 
trator, it does not appear that any judgment was ever rendered 
on this report. How far this may affect the question, it is not 
for us to say now. For this reason,‘ the decision of his Honor 
on this point is not sustained, and the case is remanded, in or- 
der that the matters connected with this exception, which have 
been apparently overlooked, may be inquired into. 

2. We concur with his Honor. This exception is overruled. 
3. We concur with his Honor. This exception is sustained. 
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4, 5, 6, 7. We concur with his Honor for the reasons given ; 
these exceptions are sustained. 

8. There are no facts stated by his Honor, connected with this 
exception ; and notwithstanding the mass of papers sent up, 
constituting we suppose the evidence before the Clerk, all of 
which is impertinent on the appeal to us, we have not found 
any report of the Clerk, stating the facts relating to the mat. 
ters excepted to. It seems that James, the administrator, 
sometime previous to October, 1863, paid to Mial Wall, two 
notes on Ellerbee, which together amounted to about $1,100. 

The note for $1,286.14, which is filed, and is dated in 1866, 
it is assumed was taken in renewal of those two. Prima facie, 
the taking of the two notes without surety, was imprudent and 
unjustifiable. So was the renewal of them without surety in 
1866. If there were any circumstances to justify such a course 
and exculpate the guardian, it was for the defendants to have 
shown them, which they have failed todo. We concur with 
his Honor. This exception is overruled. 

9. The Judge below, has found facts which fully justify him 
in overruling this exception. We concur with him. Except- 
ion overruled. 

Exceptions of the plaintiffs : 

That the commissions allowed the guardian are excessive. It 
does not appear to us that they are so under the circumstances. 
The exception is overruled. Of course no commissions are al- 
lowed on the claims which have turned out to be worthless. 

The case is remanded to the Superior Court of Richmond, 
in order that the matters connected with the first exception 
may be inquired into, and for farther proceedings. 

Neither party will recover costs of the other in this Court. 
We feel obliged to notice that a large mass of papers, constitu- 
ting the evidence before the Clerk, have been sent to this Court; 
they are useless and impertinent. The Clerk is not allowed 
any costs for the copy of these papers sent to this Court, unless 
they were sent by direction of some party; in which case they 
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must be paid for by the party, but not be taxed as costs in the 
cause. 

Moreover, the papers were contusedly intermingled; they 
were not paged, nor was there on the margins any such brief 
statement of the subject of the text, as is necessary. Oonse- 
sequently the Court was obliged to order its Clerk to arrange 
and page the papers; for which he is allowed $10, one-half of 
which must be paid by each party. Said sum shall be deduct- 
ed in favor of said parties, from any costs which may be taxed 
in favor of the Clerk ot the Superior Court of Richmond, on 
final judgment. 

Let this opinion be certified. 


Perr Ccriam. 








W. T. WALKE and wife SALLIE R. WALKE ». JNO. M. MOODY, é¢ al. 


Where the land of an infant was sold for partition in 1856, under a decree 
of the Court of Equity, and the Court decreed “that the Master pro- 
ceed to collect the purchase money, tax the costs incurred, and pay over 
the residue to the parties entitled, and upon the payment of the par- 
chase money the Master execute title to the purchaser :” Held, that the 
payment of the principal part of the purchase money and a note given 
to the Guardian of the infant for the residue, was not a compliance with 
the decree of the Court. 

_In such a case the plaintiff has a lien upon the land for the payment of 
the residue of the purchase money, and is entitled to a decree for a re- 
sale of the land for the payment thereof. 

Where the purchaser went into bankruptcy, his assignee only acquired the 
interest which the bankrupt owned. 

A purchaser at a Sheriff’s sale, where the defendant in the execution has 
the legal title, succeeds only to the rights of the defendant in the exe- 
cution, and is affected by all the equities against him. 

Singletary v. Whitaker, Phil. Eq. 77; Freeman v. Hill, 1 D. & B. Eq. 339; 

Polk v. Gallant, 2 D. & B. Eq. 395; Carr vy. Fearingten, 63 N. C. 560, 

cited and approved. 
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Civil action, upon a case agreed and tried before Clarke, J, 
at Spring Term, 1871, of Norruampron Superior Court. 

The facts of this case are sufficiently stated in the opinion of 
the Court. 


Conigland and Moore & Gatling, for plaintiff. 
Smith, for defendant. 


Boypren, J. This case comes before this Court, by way of 
appeal from the decision of his Honor Judge Clarke, holding 
the Superior Court of Northampton, in the place of Judge 
Watts, upon a case agreed, by which it appears that the lands 
of the feme plaintiff, and her sister, then minors, were sold 
under a decree of the Court of Equity for Northampton, under 
a petition filed for that purpose ; and purchased for the sum of 
$2,730, by the defendant, John M. Moody. Whereof he paid 
in cash the estimated costs $75 and gave his bonds for the 
residue, to-wit: one for $1,050 and one for $240, payable at. 
12 months ; and one for $1,025, and another for $240, payable 
at 24 months, with interest trom the day of sale. 

At the Spring Term, 1856, of the Court, the report of the 
sale was made and confirmed, and the cause was continued 
from term to term, till Fall Term, 1858, when it was ordered: 

“That the Master proceed to collect the purchase money, 
tax the costs incurred, and pay over the residue to the parties 
entitled.” And it was further ordered : 

“That upon the payment of the said purchase money, the 
Master execute title to the purchaser; and that this decree be 
enrolled.” 

The two bonds payable at twelve months, were paid ; and on 
the last two falling due, suit was instituted by the Clerk and Mas- 
ter, in the County Court of Northampton ; judgment recovered, 
execution issued and delivered to the Sheriff, returnable to the 
December Term, 1858; and at that Term, returned by the 
Sheriff with his endorsement, “satisfied in full.” 
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The payment was made in cash, by the said John M. Moody, 
as to all except the sum of $1,249.37, for which sum said 
Moody executed his bond to David A. Barnes, guardian of 
Sallie R., the feme plaintiff, dated Nov. 29th, 1858, and bear- 
ing interest from the 30th of October previous, which the said 
D. A. Barnes agreed to accept, and did accept in payment and 
satisfaction of the execution aforesaid; and the same was 80 ac- 
cordingly returned by the Sheriff. 

This sum was the balance due the said Sally R. from said 
sale, as the residue of her share thereof, all the rest having 
been paid. : 

There was no agreement or understanding, that the land was 
to remain bound, for the balance so due, and for which the said 
bond was given. 

No title has ever been made by the Clerk and Master. 

The land aforesaid has been sold by the Marshal of the 
United States, for the district of North Carolina, under execu- 
tion against eaid John M. Moody; and purchased by the de- 
fendant, Leigh, to whom the same has been conveyed by deed, 
previous to the commencement of this action, but without 
notice to plaintiffs. 

After the last mentioned sale, and before the action was 
instituted, the defendant, Moody, filed his petition in bank- 
ruptcy ; and has been adjudged a bankrupt, and obtained his 
discharge from all his debts, owing on the day of filing the 
same, and has pleaded the, same against this action, in an 
amended issne. The other defendants are the assignees in 
bankruptcy of the said Moody, and claim by virtue thereof. 

The sale by the Marshal, and the appointment of the assignees 
were before the commencement of this action. 

It is submitted upon this statement of facts, whether the 
plaintiffs are entitled to any, and what decrees or judgment, 
as claimed in their complaint ? 

It is the duty of the Court in decreeing the sale of the land 
of infants, to retain the title of the land as security for the 
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payment of the purchase money, no matter what other security 
may have been taken for its payment; and our Courts haye 
always been particularly cautious in their decrees of sale, so to 
order ; and in this case the decree was so framed; and the 
Master was only to make title upon the payment of the 
purchase money. So, that if the Master had actually made 
title to the purchaser, it would have been without authority ; 
and in Equity would have passed no title to the purchaser, 
Singletary v. Whitaker, Phil. Eq. 77, cited by the counsel for 
plaintiffs. A purchaser at a Sheriff’s sale, even where the de- 
tendant in the execution has the legal title, succeeds only to 
the rights of the defendant in the execution, and is affected by 
all the equities against him ; Preeman v. Hill, 1 D. &. B. Eq. 339. 
And much more must this be so, says Chief Justice Ruffin, where 
the defendant has himself but an equity, as in this case ; Polk v. 
Gallant, 2D. & B. Eq. 395. The purchaser in such a case, says 
the Chief Justice, can only claim to stand in the shoes of the 
debtor ; and can get a title only by doing those acts on the per- 
formance of which the debtor himself would have been autho- 
rized to ask for a conveyance; that being in this case the pay- 
ment of the residue of the purchase money. 

The purchaser at the sale of the Marshal, and the assignees 
in, bankruptcy, stand in the same relation to the debtor in 
regard to title, as a purchaser at a sale under execution made 
by the Sheriff. They too, must stand in the shoes of the 
debtor, affected by all the equities ; and can only get a title by 
payment of the purchase money, due from the debtor. Carr 
v. Fearington, 63 N. C. 560. 

It is true, that if the debt, due the feme plaintiff had actu- 
ally been paid, then there being nothing but an outstanding 
naked legal title, the sale by the Marshal, or by the assignees 
in bankruptcy, and a deed made by them to the purchaser 
would have transferred to him both the legal and equitable 
title, and would have divested the title of the feme plaintiff; 
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but a sale of an equitable estate, when a considerable sum of 
money is still due as in our case, cannot have that effect. 

The judgment of his Honor in the Oourt below was 
erroneous; and it is declared by the Court here, that the 
plaintiffs have a lien upon the feme plaintiff's share of the 
land, mentioned in the complaint, for the payment of the 
residue of the purchase money, and to a decree directing a 
resale of the feme plaintiff’s interest in said land; and the 
payment of the said debt out of the proceeds thereof, unless 
the said John M. Moody, or some one in his behalf, will come 
in, and pay by a day certain, the principal and interest due 
upon the bond mentioned in the complaint, for $1,249.37, with 
interest, from the 30th day of October, 1858, together with 
the costs of this suit, to be taxed by the Clerk. 


Per Curiam. There was error. 








JOHN H. KING o. C. L. HUNTER et al, as the Board of Commis- 
sioners of Lincoln County. 


The act of the Legislature of February 2d, 1871, authorizing the Board 
of Commissioners to appoint a Tax Colleetor for the County of Lincoln, 
is unconstitutional. 

An office is property. There is here a contract between the Sheriff and 
the State that he will discharge the duties of the office, and it cannot 
be abrogated or impaired except by the consent of both parties. 

Hoke v. Henderson, 3 Dev. 12: Cotton v. Hllis,7 Jones 545, cited and ap- 
proved. 


Civil action tried betore Logan, J., at Spring Term, 1871, of 
Lrxcotn Superior Court. 

The facts are that the plaintiff was duly elected Sheriff of 
Lincoln County in 1868, and gave the bonds as required by 
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law. In 1869, he likewise renewed his bonds. In 1870, he 
offered to renew his bonds as required, but the defendants who 
are the Commissioners ot said County, refused to accept said 
bonds, for the reason that the plaintiff's term ae Sheriff had 
expired. The bonds given by the plaintiff in 1868 and 1869, 
and those tendered in 1870, embraced the collecting and ac 
counting for the County, Poor and Public Taxes during the ten- 
ure of office of the plaintiff. 

In March, 1871, the defendants appointed one W. R Ed 
wards to collect and account for the County, Poor and Public 
Taxes for the year 1871, by virtue of an Act of the Legislature 
of Feb.,2d, 1871. 

The prayer of the plaintiff is, 

1st. To compel the defendants to accept his bonds, for the 
faithful collection and accounting for the County, Poor and 
Public Taxes, as required by law ; 

2d. To require the defendants to place the tax lists for 1871, 
in his hands, as Sheriff, for collection ; 

3d. That the defendants be enjoined and restrained from 
placing the tax lists in the hands of W. R. Edwards, &c. 

Upon the coming in the answer of the defendants, his Honor 
adjudged that the defendants should accept the bonds of the 
plaintiff, for the collection and accounting tor the County, 
Poor and Public Taxes for 1871, and that they be required to 
place in his hands tor collection, the tax lists for 1871. 

Defendants excepted ; judgment and appeal. 


Bynum, tor plaintiff. 


1. No man shall be deprived of his property, but by the law 
of the land. Const. Art. 1, sec. 17. An office is the right to 
exercise a public or private employment, and receive the fees and 
emoluments belonging thereto. It is property. 2 Bl. 36. The 
Sheriff shall annually collect the public and county taxes, and 
account for the same. Rev. Code, ch. 28, sees. 1. 2. And this 
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has been the general law from the creation of the office in 1738. 
Ire. Revisal, ch. 4, Laws of 1738, p. 57. The office of Sheriff 
isnot a common law office in this State, but was created by the 
statute of 1738, in substitution of Provost Marshal, then abol- 
ished, and one of the duties annexed to the creation of the office, 
was the collection of the taxes, and it has ever since been incident 
thereto. And so when the new Constitution established the 
office of Sheriff, Art. 4, sec. 30, it also preseribed the incident 
duties of the office, by continuing the laws then in force, ma- 
king it the revenue office, Art. IV, see. 24. 1 

It is therefore as competent for the Legislature to disannex 
the duties of serving legal process from the office, as that of 
collecting revenue, yet if both are done, the office is destroyed 
by taking away all itsfunctions ; the collection of revenue being 
as much a tunetion of the office, as the service of a Court precept. 

It is seen that the act in question, does not create a new 
office with new duties, but a new office by taking away the 
regular duties and emoluments of an old and constitutional 
office, during the term of the office. 1 Kent. Com., 413, 423, 
and cases there cited. //oke v. Henderson, 4 Dev. 1; Ruth- 
erford v. Green’s heirs, 2 Wheat. 196. 

2. The act impairs the obligation ot contracts. The Sheriff's 
term began in September, 1868, and ends September, 1872. 
When elected by the general law, it was his duty to collect 
taxes, and he contracted to do it during his term, and gave his 
bonds therefor, which cover the term, and are durable during 
the entire term. His bonds were accepted and the contract was 
complete. Rev. Code, ch. 105, sec. 18; ch. 28, sec. 2, and 17. 
The Sheriff cannot refuse to perform this duty, nor can the 
State retuse him the compensation agreed on. Jloke v. Hen- 
derson, 4 Dev. 1; 1 Kent. 413, 423. 

3. The Act is in conflict with the revenue laws and public 
policy and convenience. It intervenes not only during the 
term of office, but in the middle of a fiscal year. 

The case shows that the tax collector was elected the 27th of 
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March, 1871, and claims to file his bond and collect the taxes 
of 1871. 

There are two fiscal years, one for the State, and the other 
for the County. Prior to the last Revenue Act, the fiscal year 
of the State, was from October to October. The last Act ex- 
tends it to December 1, 1871, and hereafter from December to 
December. So the fiscal year for 1871, is from October, 1870, 
to December 1, 1871. 

By this last Revenue Act, the County fiscal year is from 
December 1, 1870, to January 8, 1872, and thence from Jann- 
ary to January. So whether we take one or both fiscal years, 
this new office cuts them into, producing financial confusion, 
detrimental to the public welfare; for the duty of collecting 
tax is continuous, throughout the fiscal year, and the Sheriff 
had, 2s was his duty, collected a large part of the taxes ot 1871, 
before the election of tax collector, as merchants’ taxes and 
other unlisted taxes. Revenue Act 1870, sec. 35, ch. 225, p. 
287; also, Revenue Act, 1871, secs. 34, 38. 

4. The election of tax collector is illegal and void. By Act 
of 1868, Special Session, p. 22, sec. 5, the Board of Commis- 
sioners are required to hold their regular meetings the Ist 
Monday of September and February of each year, and special 
meetings at the call of the Clerk. By the laws of 1868~69, 
ch. 259, sec. 1, the law in regard to special meetings is repealed 
and they are required to be held on the 1st Monday in every 
month. The election was held the 27th of March, 1871, when 
no meeting could be held by law, and when its acts are as ut- 

terly void, as those of the Superior Court, held at a time not 
prescribed and impliedly forbidden by law. 

5. The Act is contrary to the theory and principles of the 
Constitution. It not only creates a new office out of an old and 
constitutional one, but vests the election of the incumbent not 
in the people, as every other known officer is, but in five men, 
and for a term, (one year,) not known to the Constitution or 
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laws. The people, under the Constitution, have the right to 
choose all their officers, except in cases of vacancy or default. 

6. The construction placed upon the Act by the detendants 
is erroneous. If two constructions can be put upon a legisla- 
tive act, one of which is certainly consistent with the Consti- 
tution and laws, and the other construction conflicts with the 
general law of the land and statutes which are not repealed by 
the act, and involves doubtful constitutional power, the rule is 
that the former must prevail. 

The Act in question fixes no time when thé powers conferred 
on the Board ot Commissioners may be exercised; they are 
theretore to be exercised, if at all, when they clearly may be, 
lawfully, which in the present case, cannot be before the expi- 
ration of the Sheriff’s term of office. 

7. This is a private act and to be construed strictly and dif- 
ferently from a public act. Drake v. Drake, 4 Dev. 110. 

8. Void for uncertainty. State v. Woodside, 9 Ire. 496. 


Hoke, for defendants. 


By common law the duties of Sheriff were, Ist, judicial ; 2d, 
keeper of the King’s peace ; 3d, ministerial, as Executive officer 
of the Superior Courts; 4th, as the King’s Bailiff. 

In the last “ He must seize to the King’s use all lands de- 
volved to the crown by attainder or escheat; must levy all 
fines and forfeitures; must seize and keep all waifs, wrecks, 
estrays and the like, unless granted to some subject; must also 
collect the King’s rents within the bailiwick, if commanded 
by process from the Exchequer. ist Black. Com. 343 and 344. 

The collection of taxes did not pertain to the office at com- 
mon law, but has by acts of the General Assembly been super- 
added, with bonds for the discharge of the duties thus imposed. 
Crumpler v. Gove. nor, 1 Dev. 57 and 60. 

From time to time many new duties have been imposed 
upon the Sheriff, and the power to do so repeatedly recognized 
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and never disputed in our Courts. Ccllection of town taxeg, 
State v. Bradshaw, 10 Ire. 232. School taxes. Lindsay y, 
Dozier, Bus. 276. 

Taking runaway negroes into jail and safely keeping them. 
Laying list of retailers before grand jury. Taxes of Counties 
for Railroad purposes. 

Tax Collectors appointed before the war. See acts 1858~59, 
ch. 279, p. 378. 

Article IV of Constitution, sec. 30 provides, “ In each County 
a Sheriff and Coroner shall be elected, and shall hold their 
offices for two years. In each township there shall be a Con- 
stable elected in like manner, who shall hold his office for two 
years.” 

By sec. 23, same article, it is provided, ‘“ The General Assem- 
bly shall prescribe and regulate the tees, salaries and emolu- 
ments of all officers provided for in this article; but the sala- 
vies of the Judges shall not be diminished during their con- 
tinuance in office.” 

The Legislature may increase or reduce the salaries of all 
such officers as are not protected by the Constitution during 
their term of office, but it cannot deprive them of their whole 
salary ; for it is presumed offices are accepted with reference to 
a general power of which the Legislature has not divested 
itself, and in this particular the appointment to and acceptance 
of an office with a salary, difters from an ordinary contract, the 
terms of which cannot be altered without mutual consent. A 
statute which reduces a salary, and one which takes away the 
salary altogether, stand on a different fuoting. Cotton v. Ellis, 
7 Jones 548. 

Chap. 46, sec. 10, Acts of 1868, page 66, “ The Sheriff, Cor- 
oner and Register of Deeds of each County, and the Oonsta- 
bles and Justices of the Peace ot each township shall receive 
as a full compensation for all services required by law such 
fees as may by law be allowed to them respectively.” 

From the foregoing authorities it is evident that the Legis- 
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lature has always exercised authority to change the duties of 
‘Sheriffs, and the power has been sustained and acquiesced in. 

If the plaintiff insist that the Legislature has no power to 
-diminish his income by withdrawing his official duties and con- 
ferring them upon another, he is met by the language of the 
Constitution, which confines, in express language, such restric- 
‘tion to the salaries of the Judges. And the act of 1868 ex- 
‘pressly notifies them that the increase or diminution of their 
pay is within legislative control. 

For the power of the Court to interfere- by injunction, see 
Worth v. Commissioners of Fayetteville, Winston’s Law and 
Equity, p. 70, Dec. Term, 1864; Patterson v. Hubbs, 65 N. 
C. 119. 

Reape, J. The office of Sheriff, with well defined duties 
.and emoluments, existed at the time of the adoption of the 
present Constitution. One of those duties with its emolu- 
_ments, was the collection of taxes The Constitution estab- 
lished the office of Sheriff, and prescribed the mode of his 
-election by the people, and his term of office, with such salary 
and fees and emoluments, as should be prescribed by law. 
The plaintiff was elected Sheriff under the Constitution, and 
his term has not yet expired. At the time he was elected and 
‘inducted into office, the collection of the taxes was a part of 
-his prescribed duties; for the performance of which he gave 
bond and took an oath. These duties he continued to per- 
‘form until April last, when, under an act of the Legislature, 
ratified February 2d, 1871, the County Commissioners ot Lin- 
coln County appointed a tax collector, and inducted him into 
office and ousted the plaintiff ot that duty. The question is, 
had the Legislature the power to pass the act? 

Nothing is better settled than that an office is property. 
‘The incumbent has the same right to it that he has to any 
other property. There is a contract between him and the 
. State that he will discharge the duties of the office—and he is 
pledged by his bond and his oath; and that he shall have the 
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emoluments—and the State is pledged by its honor. When 
the contract is struck, it is as complete and binding as a cop. 
tract between individuals; and it cannot be abrogated or 
impaired except by the consent of both parties. We do not 
wish to be understood as holding that there is any iron rule of 
construction of the details of the contract ; on the contrary, there 
must be some flexibility to suit the public convenience and the 
convenience of the officer, such as would be implied from the na- 
ture of the contract, and such as circumstances make necessary, 
ex. gr. that if it happened that the emoluments are so inadegate 
that for them the officer cannot afford to serve the public, they 
may be increased, or if they be so extravagant as to be burden. 
some to the public, they may be diminished. But this must be 
done in good faith and in fair dealing, and with no view to evade, 
or directly or indirectly to impair the substance of the contract. 
Nothing needs to be better guarded than contracts with publie 
officers; for although it is not to be supposed that the Legis. 
lature will be influenced by any but pure motives, yet as 
officers, and officers are of necessity connected with political 
parties, and are, insensibly, the objects of favor or prejudice, 
it is wise to protect the public against the former and the 
officer against the latter. 

It is well known that the commissions for collecting taxes is 
an important, and, in many counties, the principal part of the 
emoluments of the office of Sheriff. Lincoln is a small county, 
and probably one-half of the Sheriff’s emoluments are from 
taxes. There is no allegation that the emoluments are large to 
the oppression of the public. It they were so, the evil might 
have been remedied without a violation of the contract, by a 
general law reducing the fees of Sheriffs. But even in that 

_way it is at least questionable whether the Legislature could 
have deprived him of a// commissions for the collection of 
taxes—certainly not unless the emoluments were extravagant 
and burdensome, and then the reduction, or deprivation, must 
have been for that reason. But here, there is no such excuee. 
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The Legislature without explanation and without apparent 
necessity, and, therefore, in contemplation of law, wantonly, 
takes the duties and emoluments from the Sheriff, and creates 
a new Officer, and givesthem tohim! The error is so palpable, 
that, but for the respect due to the Legislature, whose act we 
are reviewing, and must sustain unless plainly unconstitu- 
tional, we should think it unnecessary to encumber the case 
with authorities. 

“The King may grant the office of Sheriff dwrante bene 
placeto, and although he may determine the office at his pleasure, 
yet he cannot determine it for part, &e. Nor can he abridge 
the Sheriff of anything incident or appurtenant to his office.” 
Bacon’s Abr. 7 Office p. 202. 

So in the State of New York, there was the office of “ Clerk 
of the City and County of New York,” who was also “ Clerk 
of the Court of Common Pleas.” The officer was elective by 
the people. The Legislature undertook to divide the office, 
and create a separate office of “ Clerk of the Court.” The Court 
appointed the Clerk and inducted him into office, just as the 
Commissioners of Lincoln did in this case. The Supreme 
Court of New York decided that the Legislature had no power 
to do it, saying, “In effect this statute divides the office of 
‘Clerk of the City and County of New York’ into two parts ; 
and as to the largest share in point of duty and emoluments, 
takes the choice ot the officer from the electors of the county, 
and gives the appointment to the Court. If this can be right- 
fully done, I do not see any security for the residue of the 
office. The Legislature may take that also and give the 
appointment of the ofticer to some Court, or to the Governor 
and Senate ; and thus the constitutional provision for a choice 
by the electors would be completely nullified.” Warner v. 
The People, 2 Denio, 272. 

The same case was carried to the Court for the Correction 
of Errors, and was elaborately argued by eminent counsel, and 
well considered by the Court, and the decision of the Supreme 
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Court was affirmed; the Chancellor saying, “But where the 
Legislature, as in this case, assumes the power to take from a 
constitutional officer the substance ot the office itself; and to 
transfer it to another, who is to be appointed in a different 
manner, and to hold the office by a different tenure than that 
which was provided for by the Constitution, it is not a legiti- 
mate exercise of the right to regulate the duties or emoluments 
of the office but an infringement upon the constitutional mode 
of appointment.” 

It would seem, therefore, that the division of the duties and 
emoluments of the Sheriff of Lincoln is liable not only to the 
objection that impairs the obligation of the contract with the 
Sheriff, and deprives him of his property and gives it to 
another, but to the more serious objection that it breaks faith 
with the people, by taking from them the right to choose the 
officer who may go into every man’s house, and distrain his 
property, or otherwise collect the taxes. Probably there is no 
right of which the people are more jealous, and for the infringe- 
ment of which they will hold the Legislature and the Conrts 
to a more rigid accountability. If the people may be deprived 
of the election of this officer; and if his duties and emolu- 
ments may be transferred to an appointee of an irresponsible 
body, of what other similar right may they not be deprived! 
With as much propriety every other office in the State may 
be cut up, and those who have been put into the office by the 
people may be starved out, and irresponsible persons put in. 
‘The people have secured to themselves the election of Gov- 
ernor, because they would have the important interests of the 
State committed to an agent of their own choice. With as 
much propriety the duties with which he has been entrusted 
might be transferred to others, irresponsible to the people ; and 
so with every other officer in the State. We need hardly refer 
to the familiar cases of Hoke v. Henderson and Cotton v. Ellis 
in our own Reports. 

It has been considered how far an office or officer may be 
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taxed. And itis considered as settled that the State has no 
power to tax an officer of the United States, or vice versa ; 
because “ the power to tax includes the power to destroy ;” as 
was said by Chief Justice Marshall in McCulloch v. State of 
Maryland, 4 Wheaton, p. 207. And if a State were allowed 
to tax a United States officer one dollar, it might tax bim to 
the full amount of his salary, and thus “arrest all the measures 
of the Government.” And so the United States cannot tax a 
State officer for the same reason. ; 

It is not doubted, however, that the State may tax any other 
property, the object being revenue and not the destruction of 
the office. But the people have been so jealous of even this 
power, that it is provided in the Constitution, that the salaries 
of the most important officers shall not be altered during their 
term of office, and this is understood to exempt their salaries 
from taxation, because to tax is to diminish or, it may be, to 
destroy. 

The act ot the Legislature under consideration, providing for 
a tax collector, is not general but is confined to the County of 
Lincoln. No necessity for the change is recited in the act, and 
none appears in the case. The 3d section provides “that he 
shall have all the powers vested in the Sheriff for that purpose,” 
&c. And the 4th section provides “that. he shall have the 
same emoluments,” &c. So that it is not left to inference but 
appears affirmatively that the act is purely arbitrary, and takes 
the property of one man and gives it to another. Private and 
particular legislation having only local application is never 
received with the favor ot general legislation. The Legislature 
of course has the same honest purpose in both, but private or 
local legislation is generally conceived and contrived by some 
interested party, and not always from the purest motives. 

There is no error. This will be certified to the end that 
other and further proceedings may be had according to law. 


Per Curiam. Judgnient affirmed. 
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WYATT HAWKINS »v. HENRY A. HOUSE. 


A‘ Judge need not charge in the very words asked for. It is sufficient to 
do so in substance. 

- Where a jury returned a verdict for the plaintiff “for $51.60, subject to 
an off set-of $26.80, if said off-set had not already been paid; but ifit 
had been paid, then for $51.60, without off-set,” it is proper to render 
the judgment for $51.60, and to reject the balance as surplusage. 


Appeal from a Justice’s judgment, tried before Clarke, -/., at 
Spring Term, 1871, of Hatirax Superior Court. 

This was an action for a balance due on a bale of cotton, 
which the plaintiff alleged had been sold by the defendant for 
him. 

The plaintiff testified that he carried a bale of cotton to the 
store of the defendant, and informed his Clerk thereof, that he 
(witness) wanted to make some purchases, when the Clerk re- 
plied, “ bring it in and get what you want.” The witness did 
so, and bought goods to the amount of $24.40, and received a 
bill therefor, which was produced, and is as follows: 

“Wyatt Hawkins, to H. A. House: To 1 sack salt, $5; 20 
Ibs. coffee at 30 cts. Credit by one bale of cotton to sell, now 
in store to be weighed.” 

The Clerk who received the cotton afterward told the wit- 
ness that the cotton brought $80, and a few cents. Witness 
then bought salt and coffee amounting to $24.40. Witness 
further testified that he had never received anything more 
from the defendant for the cotton. It was admitted, that the 
Clerk referred to by the plaintiff, was the Clerk and agent of 
the defendant. On the second interview, witness told the 
Clerk to sell the cotton, afterwards he was warranted for the 
goods referred to, and purchased by him. 

James House, who was the Clerk of the defendant referred 
toin the plaintiff's evidence, testified that the plaintiff brought 
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a bale of cotton to the defendant’s store, and wished him to 
send it off for him to Todd, Pugh & Co. The cotton stayed in 
the defendant’s store. The plaintiff said he did not care whether 
witness sent the cotton to New York or Petersburg. The cot- 
ton was afterwards sold to or by Todd, Pugh & Co. They 
failed, and the money was lost. Before the cotton was sent to 
Todd, Pugh & Co, the plaintiff told the witness, “do with the 
cotton as your own.” The witness was asked if the cotton was 
held as collateral security for the purchase made by the plain- 
tiff, to which he replied, “I do not know; I should have let 
the plaintiff have the goods any way.” 

His Honor charged the jury, that the matter for them to de- 
termine is, did the plaintiff put into the defendant’s hands a bale 
of cotton to sell on his own account, and to be by the defen- 
dant accounted for to the plaintiff; or was it delivered to be 
sold on joint account between the plaintiff and the defendant ; 
a. e. the defendant was to retain his pay for the goods sold, and 
the plaintiff was to receive the balance? Suppose the plaintiff 
had called on Todd, Pugh «& Co. in person, and demanded the 
money for the cotton, would they have handed it over to him? 

Was the defendant to get his pay from the pledge? Did the 
defendant receive any specific instructions? if so did he follow 
them? Ifthe defendant received specific instructions, and he 
disobeyed or neglected them, then he is liable for any loss re- 
sulting therefrom. If the matter was left to the defendant’s 
discretion, did he exert usual diligence, vigilance and care, such 
as may be expected trom a prudent business man? If he did 
yot, then he is liable. But if the defendant acted solely as an 
agent, having no interest in the venture, and acted fairly and 
honestly, then he is not liable. 

The defendant’s counsel requested his Honor to charge the 
jury, “ That it they believe that the agreement was that the 
defendant took the cotton under an agreemeut to ship and sell 
without remuneration, and that the defendant did so, and took 
the same care of the cotton as he did of his own, they muat 
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find for the defendant, notwithstanding there might be an un- 
derstanding that when the proceeds were received, a debt due 
by the plaintiff to the defendant was to be deducted.” Hig. 
Honor declined to give the instructions, because he had already 
substantially charged to that effect. 

The jury returned a verdict “tor the plaintift for $51.60, 
subject to an off-set of $26.80, if said off-set had not already 
been paid; but if it had been paid, then for $51.60 without 
off-set.” 

The verdict was entered and the jury discharged, and imme- 
diately thereafter the defendant, standing in the bar said, the. 
“ off-set had been paid.” 

The defendant’s counsel moved to set aside the verdict, as it 
was not responsive to the issues, and was too vague. Motion 
retused, and judgment entered for the plaintift for $51.60. 


Appeal. 


Rogers & Batchelor, tor plaintiff. 
Walter Clarke, for defendant. 


The Judge ought to have set aside the verdict. //ouston v. 
Potts, 65 N.C. 41. Co. Litt. 227 a. Crews v. Crews, 64 N. 
C. 537. 


Reapr, J. I. A Judge is not obliged to charge in the very 
words asked, even when the instructions asked for are right. 
It is sufficient if he do so in substance. And especially is this 
so, if he assign that as the reason for refusing. 

II. The verdict of the jury is informal, and we have to look 
for the substance. We regard it asa verdict for $51.60, reject- 
ing what follows as surplusage. The jury found that the defen- 
dant_owed the plaintiff $51.60, “subject to a set-off of $26.80, 
if said set-off had not been paid; if it had been paid, then $51.- 
60, without set-off.” It in no way appears trom the verdict, 
whether it had been paid oF not; and thérefore it is the same 
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as if the verdict said nothing about it; utile per inutile non 
vitiatur. 

It appears that no injustice will be worked in this case by 
reason of the informality, because it appears that the defendant 
admitted in open Court, after the verdict was rendered, that 
the set-off had been paid to him. And therefore in justice, it 
ought not to be deducted from the verdict. 

There is no error. 


Per Curiam. J udgment affirmed. 








THE STATE vt. R. B. PENDLETON. 


Before a Justice of the Peace can have final jurisdiction of any criminal 
offence, it must appear in the complaint and upon proof that each and 
every requisite prescribed in sub. chap. 4, sec. 6, of chap. 178 of the 
act of 1869, has been strictly pursued. 

(Observations as to the duty of Solicitors where parties have been bona 
Jide punished before Justices of the Peace.) 

State v. Johnson, 64 N.C. 581; State v. Davis, ante 298, cited and ap- 
proved. 


Assault and battery, tried before Cloud, J., at Spring Term, 
1871, of Rowan Superior Court. 

The defendant relied upon the plea of former conviction and 
judgment betore a Justice of the Peace. The plea averred 
that there had been a literal compliance with all the requirements 
of sub. ch. 4, sec. 6 of ch. 178, Acts of 1869. It did not, how- 
ever, aver “that the complaint was not made by collusion with 
the accused, and that it was made by the party injured by the 
offence.” The Solicitor for the State demurred to said plea. . 
Demurrer sustained. Judgment and appeal. 
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Attorney General, for the State. 
Bailey, for the defendant. 


Boypen, J. The act of 1869, chap. 178, which in sub, 
ch, 6, regulates “the final jurisdiction ot Justices of the Peace 
in criminal actions,” was intended to embrace the offences 
enumerated and committed under the circumstances stated in 
said act, and not such offences of which Justices of the Peace 
have original exclusive jurisdiction by the 33d sec. of Article 
IV ot the Constitution. 

This act sub. chap. 4, sec. 6, enacts that “no Justice of the 
Peace shall have final jurisdiction to determine any criminal 
action or proceeding for any offence whatever, unless it shall 
appear on the complaint and upon proof before him: 

“1st. That the offence was commited within his township; 

“2d. That the complaint is not made by collusion with the 
accused, and that it is made by the party injured by the offence ; 

“3d. That it is made within six months after the commission 
of the alleged offence. 

“The complaint shall be made in writing and under oath, 
but need not be in any particular form.” 

The defendant pleaded a former conviction before a Justice 
of the Peace of the township where the alleged offence was 
charged to have been committed. 

This plea, it was admitted, contained every requisite of a 
perfect defence, except that it did not allege that it appeared 
on the complaint that it was made without collusion with the 
accused, although it did appear upon proof at the trial of the 
Justice that such was the fact. 

The Solicitor demurred to this plea of the defendant, and 
his Honor sustained the demurrer, and fined the defendant one 
penny. There was no error, and the judgment must be af- 
firmed. 

The Court deems this act conferring upon Justices of the 
Peace final jurisdiction in these minor offences a remedial 
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statute of much importance; as it is calculated to save much 
time and expense, and the Court is disposed to give it a liberal 
construction, and to uphold this jurisdiction whenever it can 
be done, without violating the express provisions of the statute. 

The question raised in this case, has already been settled by 
two adjudications in this Court. State v. Johnson, 64 N. C. 
581, and State vy. Davis, ante 298. 

This Court cannot approve of the course adopted in this 
ease. The defendant had already been sufficiently punished 
by the Justice of the Peace, and the only detect in the pro- 
ceedings was the want of a mere formal averment in the com- 
plaint, that it was made without collusion. 

We think that where parties have been fully punished by a 
proceeding before Justices, and where there has been no fraud 
or collusion, parties should never be indicted and punished a 
second time, for a mere oversight in the Justice, who tried the 
case. 


Per Curiam. Judgment affirmed. 








ISAAC STREET 0. BLOUNT BRYAN. 


The decisions of Justices of the Peace upon questions of fact are not the 
subject of review. 

Damages to realty by wilful carelessness cannot be set up by way of cown- 
ter claim or set off to an action of contract for the payment of money. 

It is incumbent upon the party excepting, when the error alleged consists 
in rejecting evidence, to show distinctly what the evidence was, in order 
that its relevancy may appear, and that it may be seen that he has been 
prejudiced by its rejection. ; 

Sec. 17 of chap. 227, acts of 1869-70, does not apply to Justices’ judg- 
ments which do not exceed the sum of twenty-five dollars. 

Whiteside v. Twitty, 8 Ire. 431; State v. Worthington, 64.N.C. 594; Bland 

v. O'Hagan, Ib, 471, cited and approved. 
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Appeal from a judgment of a Justice of the Peace, heard 
at Chambers before Jones, J., on tho 13th October, 1870. 

The plaintiff proved on the trial that he and other hands 
employed by him had rendered service to the plaintiff, as 
laborers, from the 21st January, 1869, to August 20th, 1870, 
and that defendant owed plaintiff for balance due him for such 
services, twenty-five dollars. Whereupon the Justice gave 
judgment for this amount against defendant and for costs. 

The defendant appealed from the judgment thus rendéred 
to his Honor Judge Jones, and assigned as exceptions to the 
rulings of the Justice : 

1. That the Justice excluded evidence to show that the 
plaintiff did serious damage to the defendant’s premises by 
wilful carelessness. 

2. Upon the ground that one Hillar was not agent for de- 
fendant to pay the expenses of plaintiff to this State. 

3. Because the Justice refused all evidence offered by de- 
fendant to show counter claim. 

4. Because the Justice excluded evidence tending to show 
that plaintiff represented his daughter to be a good hand, 
when she could render but little service. 

5. That the affidavit of Hillar was not evidence to be allowed 
in this case as defendant had no notice. 

6. That the evidence of defendant ought to have been 
received by the Justice, to-wit: That defendant had authorized 
no one but his son, Julius Bryan, to hire hands in Petersburg, 
and that he had not authorized his son to pay expenses of 
hands to North Carolina. 

It was in evidence that the defendant was present during the 
trial with his Attorney, and that no objection was offered to 
the reading of the affidavit of Hillar. 

The plaintiff testified also that Julius Bryan, the son ot de 
fendant, promised to pay the travelling expenses of plaintiff 
and his hands to detendant’s residence, provided they worked 
longer than one month. 
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Julins Bryan testified that it was not a part of the contract 
to pay the travelling expenses of the plaintiff and his hands, 
and that he advanced the travelling expenses of plaintiff, which 
amounted to twenty-five dollars. 

His Honor upon consideration, affirmed the judgment of 
of the Justice of the Peace from which defendant appealed. 


Badger and Devereux, for plaintitt : 


Cited and commented on Campbell v. Allison, 63 N. ©. 568, 
Sec. 301, C. C. P. and Rule 15, adopted by this Court at June 
Term, 1869. 


Bushee & Busbee, for detendant. 


Borngen, J. The defendant appealed from the decision of 
the Justice, and sets forth six reasons or grounds for his said 
appeal; no one of which is sufficient to reverse the decision of 
the Justice. 

The 2, 4 and 6 are decisions of the Justice upon questions of 
fact, trom which there is no appeal. 

The 1st ground is as follows: 

The Justice excluded evidence to show that Isaac Street, the 
plaintiff, did serious damage to the premises by wilful care- 
lessness. 

The Justice properly rejected this evidence, as such evidence 
of unliquidated damages could not be admitted as evidence ot 
a counter claim, or as a set-off, in an action of contract, for the 
payment of money ; and besides, the statement. is too indefinite, 
as no one can tell, in what this wilful carelessness consisted, by 
which serious damage could be done to the premises, by a mere 
laborer, who does not appear to have had any authority, but 
was merely to labor as directed. 

The 3d ground is, “that the Justice refused all the evidence 
offered to show counter claim.” 
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In what this evidence of counter claim consisted, we are not 
informed. This is too indefinite and uncertain, as an objection 
for the rejeetion of competent or relevant testimony. White 
sides v. Twitty, 8 Ire. 481; State v. Worthington, 64 N.C. 
594; and Bland v. O’ Hagan, 1b. 471. 

In the ease in Iredell, Chiet Justice Ruffin says: “That if 
the decision were erroneous, yet as the case is stated in the bill 
ot exceptions, it is not in the power of the Court to assist the 
defendant; that it has been frequently declared by this Court, 
that it is incumbent on the party excepting, when the error 
alleged consists in rejecting evidence, to’ show distinctly what 
the evidence was, in order that its relevancy may appear, and 
that it may be seen that a prejudice has arisen to him from the 
rejection.” 

In the case of Bland v. O’ Hagan, Justice Dick, in deliver. 
ing the opinion ot the Court says: 

“‘A party who offers evidence upon a trial, ought to set it forth 
in distinct terms, so that the Court may pass upon its admissi- 
bility, and see that it is relevant to the matters at issue.” 

This has not been done by the defendant, and there was no 
error, as it does not appear how the defendant could be preju- 
diced by its rejection. 

The 5th ground, is in these words: “That the aftidavit of 
Hillar is not evidence to be allowed in this case, as defendant 
had no notice.” : 

The case made by the Justice states, that the defendant was 
represented by the counsel, and that the affidavit was read 
without objection. 

The defendant relies upon the Act of 1870, ch. 227, sec. 17, to 
sustain this exception. The detendant’s counsel has mistaken 
the object of this provision in sec. 17. This section does not 
apply to cases when the judgment of the Justice is tor $25, or 
under, and where there is to be no new trial in the Superior 
Court; but to cases, where the party upon appeal is entitled to 
a trial de novo. This provision was intended to prevent the 
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objection being urged, that as the deposition had once been 
read on a previous trial, without exception, it was, as a matter 
of course, entitled to be read again on a second trial, without 
showing it had been regularly taken. 


Per Curiam. Judgment affirmed. 








JESSE SUMNER o. JACKSON SHIPMAN, 


In an action of slander where the pleas are general issue and justification, 
the jury are not to consider the latter plea if they find the former one 
to be true. 

Pleading general issue, and justification to an action of slander, does not 
dispense with the proving of the words spoken, nor is the latter plea 
an admission of the speaking of the words when the general issue has 
been pleaded. 

Where several pleas are pleaded to the same cause of action, each is as 
separate and independent as if contained in different records, 

Whitaker v. Freeman, 1 Dev. 271, cited and approved. 


Action on the case brought under the old system, and tried 
before Cloud, J., at Fall Term, 1870, of Buncomse Superior 
Court. 

The plaintiff declared in two counts : 

1st. That the defendant had maliciously poueneiee him for 
perjury, and without probable cause. 

2d. That the defendant charged the plaintiff with having 
sworn f6 a lie, as a witness-in a suit pending in the Superior 
Court of law of Buncombe County, where John Sumner was 
plaintiff, and Eli Ashly was defendant. 

The defendant pleaded general issue, statute of limitations, 
justification. It is unnecessary to report the evidenée. 
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His Honor, amongst other things, charged the jury that as 
to the plea of justification, if they should be of the opinion from 
the evidence, that the plaintiff told the truth on the trial of 
Sumner v. Ashley, then they would find for him. On the eop- 
trary, if they should find that what the plaintiff swore to was 
not true, and the words alleged to have been spoken were true, 
then the defendant had made out his plea of justification, and 
they would find for him on that plea. 

The jury found, that as to the first count in the declaration 
the defendant was not guilty. That as to the second count the 
defendant was not guilty. Plaintiff appealed. 





Baily, for plaintiff. 
Phillips & Merrimon, for defendant. 


Boypren, J. The charge of his Honor, as to what would 
constitute a justification, if erroneous, could not have pre 
judiced the plaintiff, as the verdict for the defendant upon the 
plea of the general issue, precluded the consideration of the 
issue upon the plea of justification. 

We would not be understood as intimating that his Honor’s 
charge was erroneous upon that point, for, as we understand 
his charge, we are inclined to think it correct. 

The counsel for the plaintiff insisted, that as the jury had 
not passed upon the plea ot justification, he had a right to 
avail himself of the admission. in that plea, and that he was 
entitled to a judgment non obstante veredicto. 

There is no principle of law or reason, upon which such 8 
position can be sustained. Have not the jury found that the 
slanderous words charged in the declaration, were never pub- 
lished by the defendant? and does not that put an end to the 
cause of the plaintiff? The counsel could not doubt this, had 
there been no other plea beside the general issue. Reason and 
common sense would seem to be sufficient to determine this 
question without the citation of any authority. 
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It has already been adjudicated that ot the several pleas, 
each is separate and independent, as if contained in different 
records. Whitaker v. Freeman, 1 Dev. 271. 

Upon what does the defendant rely for his defence? and in 
what order are the jury to consider of their verdict ? 

First, it was the duty of the jury (and we are to suppose they 
were so instructed by his Honor) to consider of their verdict 
upon the plea of the general issue, and should they find for the 
‘defendant, upon that plea, then they would ‘return into Court 
and deliver their verdict, as the finding for the defendant upon 
that plea precluded all consideration ot the two remaining pleas. 

But, should the plea of the general issue be found for the 
plaintiff, then it would be the duty of the jury to consider of 
their verdict, upon the plea of the statute of limitation ; and 
should the jury find this issue in favor of the defendant, then, 
as upon the plea of the general issue, they must return their 
verdict upon this plea without considering of their verdict 
mpon the plea of justification. 

There is no error. 


Per CoriaM. Judgment affirmed. 
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HENRY BRINKLEY e. GEORGE SWICEGOOD. 


A person hired for one year, who is wrongfully dismissed before the expi- 
ration of the year, is not required to wait till the end of the year, but 
can sue at once, and is entitled to recover such damages as he has sus- 
tained by such wrongful dismissal. He may treat the contract as re. 
scinded, and recover upon a quantum meruit. 

The repeal of a statute repealing a former statute, leaves the latter in 


force. 
Hendrickson v. Anderson, 5 Jones, 248, cited and approved. 


Civil action tried before Cloud, J., at Spring Term, 1871,ot 
Davinson Superior Court. 

The plaintiff alleged in his complaint that defendant hired 
him to keep his mill trom the 24th of December, 1868, 


to the 24th of December, 1869, and that defendant dig ; 


charged him without sufficient cause on the 24th of May, 1869. 

The suit was instituted in August, 1869, and plaintiff 
asked tor damages up to, and including the entire time for 
which he had been hired. There was evidence tending to 
prove that plaintiff had been wrongfully discharged. 

The defendant’s counsel asked the Court to charge the jury, 
that as the plaintiff had declared for the breach of a special 
contract, he could not recover therefor, till after the 24th of 
December, 1869, and that having brought his suit prior there- 
to, the action could not be sustained. 

His Honor charged the jury that the plaintiff was not bound 
to wait till after the 24th ot December, 1869, before bringing 
suit, but that he was entitled to recover such damages as the 
jury thought he was entitled to receive up to bringing suit, 
and they must not take into consideration any damages arising 
after the issuing of the summons. To which instructions 
defendant excepted. Verdic: for plaintiff for forty-five dol- 
Jars. ° 
The defendant, after the rendit’on of the verdict, asked the 
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Court not to tax the defendant with any of the costs incurred 

by the plaintiff, as the judgment was for a less sum than fifty 

dollars. The Court adjudged that the plaintiff was entitled to 

i- his costs to be taxed by the Conrt. 


2 The defendant appealed upon exceptions to the charge ot 
zi his Honor, and to his ruling upon the question of costs. 


no No counsel tor the plaintiff. 
Blackmer & McCorkle, for defendant. 


Pearson, C. J. The defendant certainly has no right to 
ob complair ot his Honor’s charge. When a man wrongfully vio- 
| lates his part of the contract, as a matter of course, the other 


od party may sue for the breach; and as a further matter of 
a a course, the action may be commenced as soon as the injury is 
ie done. This is too plain to allow of discussion. 
9. The matter is only complicated, and the judgment contused 
iff by reference to the many cases cited in the notes to Culter v. 
or Powell, 2 Smith Lead. Cases, 38, 39. As to whether a eer- 
to vant or agent who is dismissed, without sufficient cause, may 
not treat the contract as rescinded, and sue immediately on a 
yy quantum meruwit, for the work he had actually performed; or 
ial whether he may not wait until the expiration of the term of ser- 
of vice fixed by the contract, and sue in ¢ndebitatus assumpsit, for 


his whole wages, relying on the idea of constructive pertormance 
ot allthe services. Here is a wilful breach of contract, for which 
the plaintiff has a present cause of action, to recover such an 
ng amount of damages as the jury may think will make full com- 
pensation for the injury which he has sustained. 

There is some reason to suppose that the jury may have 
been misled to the prejudice of the plaintiff, in respect to the 
measure of damages, by the remark of his Honor, that 
“the jury should not take into consideration any damages aris- 
ing after the issuing of the summons.” That had no bearing 
on the case. In regard to the damages, it could make no dif- 
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ference, whether the summons issued in a week, or a month, or 
a year after the injury was done, by the plaintiff’s being wrong. 
fully dismissed. Such a consideration would only be relevant, 
in a case, when the plaintiff waits until the expiration of the 
term, and then sues for the whole of the wages, on the idea of 
a constructive performance ; in which case it seems the defen- 
dant may show in diminution of damages, that after the plain- 
tiff was dismissed he had engaged in other lucrative business, 
Hendrickson v. Anderson, 5 Jones, 248. But as the plaintiff 
did not appeal, that point is not presented. 

Upon the question of costs, we concur with hisHonor. The 
Act of 1870~’71, repeals the Code of Civil Procedure in regard 
to costs, and makes no provision for costs in the matternow | 
under consideration; so, the effect is to restore the Rev. Code _ 
in that particular. 

The repeal of a statute repealing a former statute, leaves the 
latter in force. Dwarris on Statutes, 676. 


~~ tweets te ie ae 7, a) 
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Per CurmM, Judgment affirmed. 








MARY H. RAMSOUR, Ex’trix, of A. A. RAMSOUR ». L. E. THOMP- 
SON and WM. RAMSOUR, Ex'rs of JACOB RAMSOUR. 


Where a testator was the surety for his son in an amount greater’ than the 
value of said son’s interest in said estate: Held, that the son is not enti- 
tled to recover from the Executors of his father his distributive share 
of said estate, although the Executors of the father do not pay off the 
surety debt till after action brought by the son. 

Mizzell v. Moore, 7 Ire. 255; Allen v. Smitherman, 6 Ire. E. 841; Iredell v. 
Langston, 1 Dev. E. 892, cited and approved. 


— 
“ep. 5 Oo. S 


Civil action, tried upon a case agreed {before Logan, JJ., at 
Spring Term, 1871, of Lixcotn Superior Court. 
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The action was brought returnable to Fall Term, 1869, to 
recover from the defendants, who are the executors of Jacob 
Ramsour, deceased, the distributive share of said estate due 
to the plaintiff, as the executor of A. A. Ramsour, deceased, 
who was one of the next of kin and legatees of the defendants’ 


testator. It is admitted that the estate of A. A. Ramsour 1s 


insolvent, and that the plaintiff has already confessed judg- 
ment as executrix to an amount beyond the value of the estate 
including the distributive share due him from the estate ot 
defendants’ testator. 

It is also admitted that the defendants’ testator was the 
surety of his son, the plaintiff’s testator, in an amount beyond 
the value of the son’s interest in an estate; and that at Spring 
Term, 1870, of Lincoln Superior Court, a judgment guando 
was taken against the plaintiff, and an absolute judgment 
against the defendants, as executors, on the note where their 
testator, was the surety of his son, and that it was paid off 
by defendants in March, 1871. It is also admitted that the 
amount thus paid by defendants is an amount greater than the 
distributive share of plaintiff’s testator. 

The Court, upon consideration of the foregoing facts, ad- 
judged that plaintiff’s testator was entitled to recover the 
amount of the distributive share due decedent, tc-wit, the sum 
of $479.54, from which defendants appealed. 


Battle & Sons, for plaintiff. 
Bragg & Strong and Rogers & Batchelor, tor defendants. 


Boxpen, J. The plaintiff in the action is the executrix of 
A. A. Ramsour, who was the son of the testator of defendants ; 
and the object of this suit is to recover of the defendants the 
distributive share of plaintiff’s testator in his father’s estate. 
The testator of defendants was the surety for plaiutifi’s testator, 
in @ sum greater in amount than his distributive share in his 
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father’s estate ; but the debt, for which the father was suréty, 
was outstanding and unpaid at the time of the commencement 
of this action, but has since been discharged by the defendants, 
and that before the account in this case was closed. : 

It is also stated as a part of the case, that the estate of — 
plaintiff's testator is insolvent; and that his whole estate ig 
already exhausted, and that plaintiff has permitted judgments 
tu be taken against her, sufficient to cover all the estate in the 
hands of plaintiff, or that will come to her hands, even should 
the plaintiff recover the sum, that would now be due her, had 
her testator himself paid this debt, which has been paid by the 
defendants ; and it is insisted on the part of the plaintiff, that 
this debt cannot be allowed the defendants, because it was paid 
since the institution of this action; and the case of Mizell vy. 
Moore, 7 Tre., 255, is cited as authority for this position. 

It is true, under our old system in an action at iaw, this 
debt would not be a legal set-off, as it had not been paid, and 
was not then due the defendants. 

But it will be recollected that under our former system, the 
plaintiff could not have instituted a suit at law for the recovery 
of this distributive share. Plaintiff’s testator must have filed 
his bill or petition in Equity ; and in taking an account in such 
suit, this sum paid by defendants would have been allowed as 
far as it would go,in payment of the distributive share of his 
father’s estate ; and even if this debt had not been actually 
paid, before the account was closed, yet if it had appeared as 
in this case, that the estate of plaintiff’s testator was insolvent, 
the Court of Equity would have compelled the plaintiff to have 
deducted this debt from the amount of his distributive share. 
Jeffs.v Woods, 2 Peere Williams ; Allen v. Smitherman, 6 Ire. , 
Eq. 341,5 Mall Rep. 32; Jredell v. Langston, 1 Dev. Eq. 392. 

Upon what principle of Equity (and this actior is to be gov- 
erned by the rales of Equity) can it be insisted, that the 
plaintiff should be permitted to recover money out of the 
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ity, creditor, who has it in hand, for the purpose of paying it over 
a | to.another no more meritorious than the defendant? Quz 
its, prior est in tempore potior in jure. 


Error. Judgment reversed, and judgment for defendants. 


Pex Ovriam. Judgment reversed. 








JAMES CALLOWAY vo. TRIPLETT HAMBY et al. 


Where A contracted during the year 1863 or 1864 to convey a tract of 
land to B for life, remainder to her children in tee, in consideration of a 
number of negroes then sold and delivered by B to A, in which the 
latter was a tenant for life, and her children entitled to the reversion, 
all of whom joined in said conveyance except Eli, who was an infant, 
and one of the terms embraced in the contract to convey said land 
being that A would convey the said lands to B and her children when- 
ever the infant Eli arrived at age, and would make “a good title” to 
his share of said slaves unto A, and the slaves were held by A till their 
emancipation: Held, that upon the coming of age of Eli, and his ten- 
dering a bond conveying his iuterest in said slaves to A, that this was 
a substantial compliance with the contract, and that A was bound to 
convey the land, according to the terms of his contract. 


“@RSaas zg 
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Civil action tried upon a case agreed before Mitchell, J., at 
Spring Term, 1871, of Witxes Superior Court. 

The facts of the case sufficiently appear in the opinion of the 
Court. 


; Armfield and Bragg & Strong, for plaintiff. 
Bailey, for defendants. 


The deed or other contract of an iufant is not void, but voida- 
ble merely, and may be confirmed by him on his arrival at full 
age. McCormick v. Leggett, 8 Jones, 425. The contract is 
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binding on the other party, for he made it with fall knowk — ints 
edge of the non-age, until the infant after arrival atagethall. 9 anc 
repudiate it. Yarborough v. Yarborough, 6 Jones Eq., 200% sla 
Crawley v. Timberlake, 2 Ire. Eq., 460; Washburn v. Wash : , 
burn, 4 Ire. Eq., 306; Barnawell v. Threadgill, 3 JonesEq., an 
50. In our case the infant ratifies, in every way he can by | 
law, the contract. z Y gr 
e ac 

Ropmay, J. On the 6th of September, 1863, or 1864, (the. go 
complaint and answer say 1863, and the case agreed says for 
1864, but the precise date is not material,) Rebecca Hamby col 


was possessed of certain slaves for her life, and her children, 
the defendants, were entitled absolctely after her death. 

Eli C. Hamby, one of the remaindermen, was an infant. On 

that day the plaintiff purchased the slaves from Rebecca and “ 
her children, who with the exception of Eli, conveyed to him: 
By a covenant of that date, he agreed with Rebecca, and all 
the remaindermen by name, “ that upon the last named, Eli C. 
Hamby becoming of full age, and conveying to me, the said 
James Calloway, or my heirs or assigns, by deed in due form, 
a good title to his share or part, or in case of his death, then by 
his legal representatives, in and to those negro slaves, and their 
increase, &c., (describing them,) I will convey by deed, with 
special warranty, to the aforesaid Rebecca Hamby, a life ee 
tate, and then in fee simple in remainder to the other persons: 
above named, all the land,” &c., decribing the lands, and then, 
“upon the conveyance to me or my heirs, of the said share or 
part of said negroes, if done within two years after the said Eli 
C. Hamby, coming of full age, either by himself or his legal 
representatives ; otherwise to be null and void.” 

The plaintiff took the slaves into his possession at the time; 
and the defendants took possession ot the land. 

The slaves having been emancipated, the plaintiff in March, 
1869, commenced this action against the children of Rebecca, 
(she having died) to recover the possession of the Jand. The 
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infant Eli came of age, after the commencement of the action, 
and tendered to the plaintiff a conveyance of his interest in the 
slaves. ; 

The defendants by their answer, demand a specific pertorm- 
ance by the plaintiff of his covenant to convey the land. 

The plaintiff resists the demands of the defendants upon the 
ground, that the conveyance by him, was to be made only upon 
a condition precedent, viz: the conveyance to him by Eli, of a 
good title to his share in the slaves; which has not been per- 
formed, and which by reason of their emancipation, had be- 
come impossible before his arrival at full age. 

If we look at the whole transaction between these parties, it 
will be seen that the covenant of the plaintiff was only a part 
of it.. The real agreement may be gathered to have been an 
exchange of the slaves for the lands. But as by reason of the 
infaney of one of the owners ot the slaves, he was unable at 
that time to convey his estate; the vendor of the land retained 
the title as a security in the nature of a penalty, that when 
he came of age, he would convey. If we were entitled to take 
this view of the transaction, it would follow from plain and ta- 
miliar principles of equity, that the Court might relieve against 
the penalty ; and as the act intended to be secured by it, was a 
small part of the whole consideration for the land, and the 
omission to do it, could be compensated by damages, would de- 
cree @ conveyance ot the land with compensation. And it 
would be immaterial whether the condition be precedent or 
subsequent. 2 Story Eq. Jur. secs 1315 and 1316, p. 536; 
Hayard v. Angell, 1 Vern. 223 ; Bertie v. Lord Falkland, 2 
Vern. 340, 8. C.;1 Salk, 231; Zaylor v. Popham, 1 Bro. C. 
C. 168. 

In reply it is said, that we are not entitled to take that view, 
because if there was any other contract for the conveyance of 
the land, than the covenant, it was not in writing; and as it is 
settled in this State, that part performance will not take the 
case Out of the statute, such contract connot be enforced; but 
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that all the Court could do in such a ease, on a complaint framed 
to such an end, would be, to decree that the plaintiff shonlg 
repay the value of the slaves, as upon a failure of the consider. 


ation, and that as the present bill does not demand relief of the — 
sort suggested, but a specific conveyance of the land, the only 7 
question for decision is, whether the condition can be said to a 


have been pertormed within the meaning of the law? 

Such a view of the case could only be necessary or usetul in 
ease it should be held, that the condition had not been per- 
formed. We therefore pass it over, and proceed to consider 
that question, which is the one on which the case was put by 
the counsel, for the parties, viz: whether the condition hag in 
law been performed ? 

It has been contended by counsel, ‘hat a condition prege- 
dent must be literally performed. In one case, (1 Vern. $3, 
and perhaps in others,) that expression is used ; but the very 
case shows that the word is not to be taken literally. 

A condition precedent must be strictly performed, and no 
Court of Equity any more than a Court of Law can dispense with 
performance, or relieve from any forfeiture or loss in consequence 
of afailure. Buta strict performance can in reason mean nothing 
more than a substantial performance, one which is bona fide, and 
gives to the obligor in effect, a'l that by the intent of his contract 
he was to receive. Many cases establish this. A delivery of 


goods to a servant of the obligee, is a sufficient performance of a 


covenant to deliver to the obligee. Staples v. Alden, 2 Mood. 
R. 309; and so is Zurner v. Tebbutt, 2 Y. and Coll. C, C,225. 

If a feofiment be upon a condition that the feoffee pay so 
much at such a day, and before the day, he dies, the heir may 
pay it. . Lit. sec. 334, Co. Lit. 209, a. Eq. Ab. 107; Marke v. 
Marks, Str. 129. 

In the note to “conditions,” 6 Petersdorff’s Abrid. XI, A. 
p- (68) 48, he collects the older authorities: “It is sufficient if 
the substance of the condition be performed. 1 Rol. 425, C. 8. 
It a condition be that he deliver letters patent, and he deliv- 
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ersan exemplification of them; that he enfeof', and he con- 
veys by lease and release ; that he withdraw his suit and he 
discontinues,” &c. 

In Zollner v. Marriott, 4 Sim. 19, the condition of a legacy 
was, that the legatee should claim it within five years, by wri- 
ting under his hand delivered to the executor; the filing of a 
bill by the residaary legatee for a settlement of the administra- 
tion, was held a substantial compliance, although the condition- 
al legatee was not a party. 

Consent to marriage not written, sufficient, although written 
consent required by the will. Worthington v. Evans, 1 Sim. 
and 8. 165. 

Marriage in life time of father with his consent, is equivalent 
to marriage after his death with consent of trustees. Wheeler 
v. Warner, 1 Sim. and 8. 305. G. covenanted to leave his 
wife a certain sum by will; he died guas intestate, and she re- 
ceived that sum as a distributee; held, a performance. Gold- 
emid v. Goldsmid, 1 Swaust 211. See also, 1 Williams, Saun. 
216, note. In this case we are of opinion that the condition 
was substantially performed. In coming to this conclusion, we 
do not forget, that although the plaintiff had the possession ot 
the slaves until their emancipation, that possession was by vir- 
tue of the conveyance trom Rebecea, and that he never at any 
time had possession under the defendants; nor do we lose 
sight of the fact, that the condition was that Eli should “con- 
vey a good title” to his share; and that at the time he ten- 
dered a conveyance, it was ineffective and valueless by reason 
of the previous emancipation of the slaves. In putting a mean- 
ing on the words, “convey a good title,’ we must look at all 
the circumstances of the transaction, and put ourselves in the 
point of view of the parties who used the words. On doing 
this, it appears to us that the good title to be conveyed, was 
that which Eli had on the 6th of September, 1864, the date of 
the plaintiff's covenant ; and this title alone it was that the de- 
fendants took the risk of his conveying. If Eli had died before 
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coming ot age, it cannot be doubted that a conveyance by his - 
administrator would have sufficed. It the slaves had died, jt 
seems to us clear, that a tender of a conveyance by Eli, would 
have been a performance ot the condition, although such a con- 
veyance would have been as valueless as in the present case, 

To put any other meaning on the words “ good title,” than 
that it was to be good at the date of the covenant, would make 
the defendants insurers, both of the lives of the slaves and of 
the permanency of their condition of servitude, and would give 
the contract an effect much beyond the intent of the parties. 
The whole transaction shows, that the risk of the destruction 
of the slaves by death, or the action of the government; was 
one of the incidents of ownership, which the plaintiff took on 
himself. What Eli was expected to do, was not so much to 
make an original sale of his share, as to confirm an invalid sale 
previously made for him; and such confirmation would have 
relation back to the original sale. 

The contracts of an infant are not void, but only voidable; 
and when confirmed, the disability of infancy is regarded as it 
it had never existed. 

There are two remarkable English cases which have some 
bearing on this question. Watkey v. DeLancey, 4 Doug. 354; 
and Dudley v. Folliott, 3 T. R, 584. 

In each of these cases the defendants, during the American 
revolution, and while New York was in possession of the 
British, had sold lands within British occupancy to the plain- 
tiffs, and covenanted for a good title. Afterwards the lands 
were confiscated under the laws of New York, and the confisca- 
tion was ratified by the treaty of 1783, which related retro- 
spectively to the 4th July, 1776. 

It was held, that there was no breach of the covenant. 


Per Ovriam. : Judgment affirmed. 


Norz.—Justice Boyden having been of couneel, did not-sit 
in this case. 
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JOSEPH MORRIS ». J. D. WHITEHEAD et ai. 


A District Court Judge is not authorized to dissolve injunctions, or to 
punish parties for a contempt in disobeying an injunction order, except 
in his own district, unless he has been duly assigned to hold the Court 
in the County where the original process is returnable. 

Tt is a novelty unknown to the law, for a Judge to order the penalty in- 
flicted upon a party for a contempt of Court to be paid to the party 
aggrieved. The State alone is entitled to the penalty. 

Bear v. Cohen, ante 511; In the matter of Rhodes, at this Term, cited and 
approved. 


Motion, to dissolve an injunction, and for an attachment for 
contempt, heard before Watts, J., at Chambers. 

For a proper understanding ot this case, the facts are sufti- 
ciently stated in the opinion of the Court. 


Bragg & Strong and Faireloth, for appellants. 
Phillips & Merrimon and Seymour tor plaintiff. 


Ropmax, J. Statement of the case: 

On 21st April, 1871, the plaintiff issued a summons against 
Whitehead, Whitehurst and Wood, returnable to Fall Term, 
1871, of Wayne Superior Court. This was served on Wood, 
alone, no publication was made for the other defendants. The 
plaintiff filed a complaint, in which he alleged that one 
Abram Oohen had mortgaged to him a certain stock of goods, 
by deed registered on 1st February, 1871. That Whitehead 
and Whitehurst, (non-residents of the State) in April, 1871, 
recovered a judgment against Cohen, and took out execution, 
which was levied by Wood, a constable, on the said goods. 
They pray an injunction against the defendants from selling or 
disposing of the goods. Upon the summons and complaint, 
the Judge of the Third District ordered that the defendants 
appear before him, on the 27th April, and show cause why 
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they should not be enjoined from selling or otherwise dis. 
posing of the goods. This was served on Wood alone. The 
record does not show that any other enjoining order was ever 
made. On 27th April the plaintiff made oath, that Wood had 
attempted to sell the goods, notwithstanding the injunetion. 
The Judge then notified Wood to appear before him on 84 
May, and show cause why he should not be attached for a 
contempt. On the 4th May, Wood appeared before Judge 
Watts, and made an affidavit, in which he denied having 
attempted to sell the goods. How Judge Watts came to be acting 
in the 3d district, he being Judge ot the 6th district, is stated 
in Bear v. Cohen, ante p. 511, Judge Watts being in Craven 
County and holding a Superior Court there, adjudged that 
Wood had committed a contempt of court in disobeying the 
injunction and ordered him “into the custody of the Sheriff of 
Craven, to be discharged on paying into Court, for the use of 
the plaintiff, one hundred and fifty dollars, the said sum being 
the amount of damages sustained by said Morris, as assessed 
by the Court.” 

The Judge further issued an order to the Sheriff of Wayne, 
directing him to take from Wood the goods formerly taken by 
him from Cohen, and deliver them to the plaintiff Morris, 
which the Sheriff returns that he did. Whether Wood ever 
paid the damages assessed by his Honor, the record does not 
disclose, but it may be presumed that he did. In the case of 
Bear v. Cohen, ante 511, we have decided that Judge Watts 
had no jurisdiction in a case pending in the Superior Court of 
Wayne. Consequently his orders in the present case were void. 

We have also said in the matter of Rhodes, at this term, that 
even if he had jurisdiction of the case, he had no authority to 
fine the defendant Wood for contempt, and order the fine to 
be paid to the plaintiff, as his damages from the breach of the 
injunction, assessed by the Court. On the argument in this 
Court, these proceedings were not attempted to be justified, and 
it is therefore unnecessary to do more than refer to those cases. 
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For ubvious reasons, we forbear to say more upon these points 
than is strictly necessary. 

It is ordered that the plaintiff, Morris, restore to the de- 
fendant, Wood, the goods mentioned in the order of Judge 
Watts, of the 4th May ; and also that he immediately restore 
to the said Wood the sum of one hundred and fifty dollars, 
paid by said Wood to said Morris, under color of the order of 
Judge Watts, dated 4th May, 1871. 

Wood will recover of the plaintiff his costs in this Court. 


Per Curiam. Judgment affirmed. 








JOHN H. BONER e. HENDERSON ADAMS, Auditor of the State of 
North Carolina, and DAVID A. JENKINS, Treasurer of the State of 
North Carolina, 


The Auditor of the State is not a mere ministerial officer. When a claim 
is presented to him against the State, he is to decide whether there is a 
sufficient provision of law for its payment, and if in his opinion there is 
not sufficient provision of law, he must examine the claim and report 
the fact, with his opinion, to the General Assembly. 

Therefore, where a Clerk of the General Assembly had received a warrant 
for the entire number of days to which he was entitled, at seven dol- 
lars per day, he had no right to a writ of mandamus against the Auditor 
of the State because he refused to give him a warrant for three dollars 
per day additional for the same number of days for which he had here- 
tofore obtained a warrant. 

The mode of proceeding against the Auditor of the State, who refuses to 
issue a warrant, discussed and explained. 

It is improper to join the Treasurer of the State with the Auditor in an 
application for a writ of mandamus, when the plaintiff has obtained no 
warrant from the Auditor of the State. 


Application for a ; eremptory writ of mandamus heard before 
Watts, J., at Chambers. 












IN THE SUPREME COURT. 





Boner o. ADAMS, AUDITOR, AND JENKINS, TREASURER, 





The plaintift alleged in his complaint that he was Olerk of 
the House of Representatives of North Carolina from the first 
day of July, 1868, to the organization of the General A 


which was elected on the first Thursday in August, A. D, 1870, | 


That for services rendered the State as Clerk, aforesaid, for 
the time mentioned in the preceding allegation, he is entitled 
to ten dollars per day, for three hundred and four days, legs 
seven dollars per day, that he has received. That said addi. 
tional sum is due him, under and by virtue of an act of the 
General Assembly, ratified the 26th day ot November A. D, 
1869, entitled “ An Act in relation to per diem and mileage.” 

That he has demanded of the defendant, Henderson Adams, 
Auditer of the State of North Carolina, a warrant for nine 
hundred and twelve dollars, the amount plaintiff is entitled to 
under the aforesaid act, and that the Auditor has retused to 


issue a warrant for said sum, and that in consequence thereof — 


the defendant, David A. Jenkins, who is the Treasurer of the 
State, has refused to pay said sum. Wherefore, plaintiff asks 
for the writ of mandamus, commanding the defendant, as 
Anditor aforesaid, to issue his warrant to plaintiff for the sum 
of nine hundred and four dollars, and the defendant, Jenkins, 
as Treasurer of the State, to pay said claim upon presentation 
of a warrant from the Auditor for that amount. 

1. The defendants, in their answer, deny that said sum or any 
part thereof is due plaintiff. 

2. That the Judge, at Chambers, has no jurisdiction over the 
subject matter, and cannot issue a peremptory writ of man- 
damus, as prayed. 

8. That the State cannot thus be sued for the recovery of a 
debt. 

4. That the affidavit or complaint does not pray judgment 
for the debt, nor that the same may be audited, or ascertained 
according to law. 

His Honor being of opinion that the plaintiff was entitled 
to the process prayed for, ordered that a writ of mandamus 
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jgsue to the defendant, Adams, as Auditor of the State, com- 
manding him to issue a warrant for nine hundred and four 
dollars, and commanding the defendant Jenkins, Treasurer as 
aforesaid, to pay said claim upon presentation of the warrant 
of the Auditor. 

From which the defendants appealed. 


Fowle and J. C. L. Harris, tor plaintiff. 
Attorney General and Battle & Sons, for defendants. 


1. There is here an improper joinder of parties. 

The Treasurer must pay only upon the warrant of the 
Anditor. Acts of 1868-69, ch. 270, p. 631. 

2. This claim is immediately against the State, and a State 
cannot be sued. 

8. The Constitution and laws provide the remedy for prosecu- 
ttion of such claims. Art. IV. sec. 11, C. C. P. sees. 415 
and 416. 

4. The act of 1869-’70 is prospective upen its face. (Chap. 
1, p. 41.) 

5. No appropriation act as to the Clerks. See Const. Art. 
XIV. Sec. 3. 

6. Mandamus not a prerogative writ, but is now only an or- 
dlinary action at law. Kentucky v. Dennison, 24 Howard, 66. 
See also Tapping on Mandamus, 7-8. 

7. Mandamus will not lie against a public officer where dis- 
cretion and judgment are to be exercised, and can only be 
granted where the act is merely ministerial, and when there is 
no other adequate legal remedy. United States v. Seaman, 17 
How. 225 ; LS. v. Guthrie, Ibid, 284 ; The Secretary v. Me- 
‘Garvashaw ) Wal. 298 ; Brashear v. Mason,.6 How. 102, 
where it is hekd that mandamus will not lie against head of 
‘department te compel performance of his ordinary duties. 
ARecside v. Walker, How. 290. 
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8. Forms and practice in mandamus. aton’s Forme 416, 9 
at Eq., cases cited on page 489. Sai 
9. Distinction between this case and that of Lutterloh y, . ; 
Commissioners of Cumberland, at this term. There was q — hej 


judgment unsatisfied in an action pending in that case. Here the 
none. q 


has 
; era 

Reape, J. The Treasurer, Jenkins, can pay nv money out sit 
ot the treasury, except on the warrant of the Auditor. Acts © up 
186869, ch. 270, sec. 71. ims 

The plaintiff admits that he had no warrant from the Andi- 1 
tor; and so, according to the plaintiff’s own showing, he cay the 
have no process against the Treasurer. And, theretore, the the 
case must be dismissed as to him with costs. ; ott 

The Anditor is an officer, named in the Constitution, “ with fin 
duties to be prescribed by law.” Art. III, secs. 1 and 13. a 

The Act of 1868-’69, ch. 27, prescribes his duties. of 

Sec. 63, paragraph 1, “To superintend the fiscal concerns of the 
the State.” 

7. “To examine and liquidate the claims of all persons th: 
against the State in cases where there is sufficient provision. th 
of law tor the payment thereof, and where there is no sufticient po 
provision to examine the claim and report the fact, with his os 
opinion thereon, to the General Assembly.” Is 

9. “To draw warrants on the Treasyrer tor the payment of th 
all moneys directed by law to be paid out of the treasury, but (w 
no warrant shall be drawn unless authorized by law, and every yc 
warrant shall refer to the law under which it is drawn.” I 

Sec. 65. “He has power to require any person presenting he 
an account for settlement to be sworn before him, and to answer 
orally any fact relating to its correctness.” to 

It is apparent that the Auditor is not a mere ministerial os 
officer. th 

1. He is to pass upon the “ correctness” of the claim. This he 
is not a ministerial duty. 
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9. He is to judge whether there is “sufficient provision of 
law for its payment.” This is not ministerial. 

3. If there is not sufficient provision of law, then he is to 
“examine the claim, and report the fact with his opinion, to 
the General Assembly.” This is not ministerial. The plaintiff 
has a claim against the State for services as Clerk of the Gen- 
eral Assembly. He says,a part of his claim has been paid 
and a part is still due. The Auditor’s first duty was to pass 
tipon “its correctness.” He has done that, and’ says it is not 
correct. 

It seems that the plaintiff had already presented his claim tor 
the whole time of his services, three hundred and four days, and 
the same had been allowed and paid. A second claim, not for 
other services or other times, but for the same services and 
times, was well calculated to excite the caution of the Auditor, 
who is charged with the “superintendence of the fiscal concerns 
of the State” generally, and of every particular claim against 
the State. 

When this second claim was presented, we are to suppose 
that the Auditor enquired, “ Why did you present a claim for 
the whole time at $7 per day, as the sum to which you sup 
posed yourself entitled ? and why do you present a different 
account now, for the same time and services at $10 per day ? 
Is there no ground for supposing that the Legislature was 
thrown off its guard in passing the act, under which you claim, 
(which is a guast private act) or that it does not mean what 
you suppose it does? “ Unless you make all this plain to me, 
Imust hold you as estopped by the settlement, which we have 
heretofore made.” 

The most this Court could do, would be to order the Auditor 
to examine the claim and to allow it, if he thought it “correct ;” 
and in that event to issue his warrant for it, if, in his opinion, 
there is “sufficient provision of law for its payment.” And if 
he were to allow the claim as “correct,” and determine that 
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there is not “sufficient provision of law for its payment,” ang 
were to refuse to report’ the fact,{with his opinion, to the Legis 
lature, we might compel him to do so. But he has andited 7 
the claim, and ‘finds it “incorrect.” We have no powert) | 
to compel him to change his opinion. Nor can we passupon — 
the merits of ‘the claim. 

If the.claim were before us, upon ascertained facts, we might, — 
under art. IV. sec. 11. of the Constitution, declare the lay 
and recommend it to the Legislature. 

It seems to us that the plaintiff’s remedy, if he has one, isan 
application to the Legislature, which through? its appropriate 
committee, can pass upon the claim, and if found to be just, § 
ean, by appropriate legislation, make the duty of the Audit 
plain. 

It is not to be supposed that the Auditor has any other than 
an honest purpose to do his duty, or that the Legislature will 
fail to see that the just claims of its Clerk shall be paid. 
There is error. 
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Pr Curiam. Order reversed and mandamus refused. 
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BROWN, DANIEL & CO. o. P. B, HAWKINS. 


It is sufficient to authorize a warrant of attachment, if the affidavit set 
‘forth “that defendant was about to assign, dispose of, or secrete his 
property with intent to defraud his creditors,” and then specifies “ that 
the said property was secretly removed out of its usual place, after 
night, and found several miles distant, and when it was overtaken late 
at night, the persons having possession thereof made conflicting 
statements as to where they were going, and whose property it was 
they had.” 

The Court has the power to allow the amendment of an affidavit upon 
which & warrant of attachment had issued,.although the former affi- 
davit is wholly insufficient. 

Hughes v. Person, 63 N.C. 548; Clark vy. Clark, 64N. C, 150, cited and 
approved. 


Motion to discharge a warrant of attachment, heard before 
Moore, J., at Spring Term, 1871, Epexcomse Superior Court. 

The plaintifts in their complaint alleged that the defendant 
was indebted unto them in the sum of tive hundred dollars, 
contracted on behalf of the defendant through his agent, one 
B. F. Hanks. The affidavit upon which the plaintiffs prayed 
for an attachment, alleged “that from information given to 
them, they are satisfied that the defendant is about to assign, 
dispose of, or secrete certain property, to wit: sundry mules, 
with intent to defraud his creditors.” The warrant of attach- 
ment was levied upon four mules, and several other articles of 
property. 

The defendant in his answer denies that he owes the plain- 
tiffs anything, or that the said Hanks was in any way the agent 
of the defendant at the time the alleged goods were purchased. 

The plaintiffs asked for, and obtained leave to amend their 
affidavit upon which the warrant of attachment issued, which 
amendment is as follows: “That the facts upon which their ap- 
prehension that the defendant was about to assign, dispose, or 
eecrete the property therein mentioned, with intent to defraud his 
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creditors were based, are, that early in the night of March 10th, 
1871, they ascertained that certainmules of the defendant, (who 


resided in Franklin County,) which had been in Tarboro’ for § 


several months, had just been sent from Tarboro’ after night, 


by order of one Wynne, the agent of the defendont, who had 7 
arrived in Tarboro in the atternoon of said 10th day of March, — 
except two of said mules which had been detained by one Lipp 
comb, he having obtained possession in some way; thatthis — 
affiant (R.C. Brown, one of the plaintiffs,) was deputed by the — 
Sheriff ot said County of Edgecombe, to serve the warrantot — 


attachment issued on said night, in favor of W. M. Pippin, 
against the defendant, and in order to execute the same, pur. 
sued said mules and overtook thent about eleven miles from 
Tarboro; that the drivers of said mules when asked whose 
mules they were, replied that they did not know, but afterwards 
admitted that they belonged to the defendant, and informed 
the affiant that they went ont of Tarboro by way of a back 
street, and were told not to stop or rest till they had reached s 
point beyond the falls of Tar river, which is beyond the limits 
of Edgecombe County, 

The defendant filed a counter affidavit, in which he alleged, 
that he was never a member of the firm of J. F..Pickerell & 
Co.; that he contracted with said firm to do certain work on 
the Wilmington & Tarboro Railroad; that he commenced 
work in May, 1869, and finished in May, 1870; that when he 
completed his work, at the request of Gen’! Lewis, the Presi- 
dent of said road, he left six mules, two wagons, &c., and 
turned them over to B. F. Hanks, the agent of J. F. Pickerell 
& Co., with the understanding that he was to be paid for the 
‘use of them; that on the 8th or 9th of March, 1871, whilst the 
detendant was engaged in public duties as a State Senator, he 
spoke to James Wynne, in Raleigh, to go to Tarboro after 
his mules, who consented to go. The defendant intormed him 
he would get to Tarboro about half past two o'clock, P.M, 
and the night train lett at 8 o’clock, P. M., and that he thought 
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he would have ample time; defendant gave him no instruc- 
tions, nor intimation that anything was to be done secretly or 
clandestinely, for the detendant did not believe that he owed a 
dollar in Tarboro; that he paid off the plaintiffs’ account in 
May, 1870, and after that time neither B. F. Hanks nor any 
other person was authorized to buy anything for him in Tar- 
boro. 
The detendant further averred, that he sent for said teams 
solely because he needed them on a large railroad contract he 
had in Chatham county; and that he knows- nothing as to 
what the drivers told the plaintiff, R. ©. Brown. 

B. F. Hanks in his affidavit declares that after the 4th of 
December, 1869, he was never the agent or the book-keeper of 
the defendant, and that since that time, he had never to his 
knowledge, made any purchases on account of the defendant ; 
that he was the agent of J. F. Pickerell & Co., and made pur- 
chases in their name, and that the accounts with the plaintiffs, 
are all due either trom J. F. Pickerell & Co., or from affiant 
individually. He also deposed that Wynne came after the 
mules and got them, first going over to the plaintiffs’ store and 
purchasing chains, collars, &c. 

Several other affidavits were offered by the plaintiffs and de- 
fendant, to sustain the respective affidavits offered by them. 

The defendant moved to discharge the warrant of attachment ; 
upon consideration whereof, his Honor adjudged that said war- 
rant be, and the same is hereby discharged ; from which the 
plaintiffs appealed. 


Battle & Sons, for plaintiffs. 
Bragg & Strong, tor defendant. 


Pearson, C. J. The first affidavit is insufficient, but the 
amended affidavit comes tully up to the requirement of the 
statute. Hughes v. Person, 63 N.C., 548 It sets out facts and 
circumstances showing probable cause, and that in suing out 
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the attachment, the plaintiffs acted with bona jide, and under 
just apprehension that the property was about to be “ put out 
of the way.” : 

The counter affidavit of the defendant, explains the circum 
stances, and removes the appearance of a fraudulent intent, ‘in 
respect to the defendant personally, but it leaves the very sus- 
picious fact, that after night fall, the mules were clandestinely 
taken out of the town of Tarboro, and run off to a distance of 
some ten miles, when they were captured. Unexplained, there 
could bé no satisfactory explanation, except by the affidavit of 
Wynne, the defendant’s agent. No reason is given for not 
filing it. This leaves the case of the defendant under a clond, 
and he falls within the operation of the rule, facit per alium 
Jacit per se, and is affected by the conduct of his agent Wynne, 
and of his sub-agents, the two men who were running the 
mulés out of the County. 

These facts and circumstances would have been held suffi- 
cient under the old system of procedure, to defeat a motion to 
discharge a sequestration, on the principle, that where there 
is reasonable ground of doubt in regard to the merits of the con 
troversy, the property being in custodia legis, will be kept 
there, until the matter be decided. 

Under the C. C. P., the principle applies with greater force, 
tor the defendant has it in his power, as of course, to obtain an 
order for the discharge of the property, by giving an underta- 
king to pay the judgment, in the event that the plaintiffs should 
succeed. Unless the defendant should be insolvent and unable’ 
to give the undertaking, there is no reason why this course 
should not have been adopted, and an action brought against. 
the plaintiffs, tor wrongfully and maliciously suing out the at- 
tachment, and thus the matter would have been put squarely 
beforea jury for final decision, instead ot imposing on the Court 
the duty of hearing the matter upon affidavits, and passing on 
it, as @ mere preliminary to the motion, which can have no 
tarther effect. 
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It is a circumstance in favor of the defendant that no allega- 
tion of his insolvency is made. As he is solvent, and able to 
give the undertaking, he would, if well advised, have adopted 
the course indicated, without wasting time on the skirmishing 
line. 

In regard to the amended affidavit, the facts are so obscurely 
set out on the record as to leave this Court in doubt as to the 
order in which the several movements were made. If the pa- 
pers were before the Judge as a foundation for the motion to 
discharge the attachment on the counter affidavits filed by de- 
fendant, then the case falls under Clarke v. Clarke, 64:N. C. 
150. But if the papers were before the Judge, with a view 
of allowing the plaintiff to amend the affidavit, we are of 
opinion that he had power to allow the amendment under C. 
C. P., sec 131. The criticism on the affidavit that it is vague 
and uncertain in that it avers that the defendant was about to 
assign, dispose of or secrete the property—whereas it ought 
to have specified distinctly one of these three modes by which 
the alleged fraudulent intent was to be accomplished—is not 
tenable. The statute puts the three modes in the alternative, 
and, in this respect, the affidavit is sufficiently definite by fol- 
lowing the words of the statute; for if may be out of the 
power of the party to designate the precise mode. Such was 
the construction put upon the statute in regard to stealing 
slaves. The words are, “shall by stealing or seduction, or by 
force, deprive the owner of his slave, with intent,” &c., and it 
was held that the indictment need not specify any one of the 
three modes, but it was sufficiently certain to follow the 
words of the statute. 

There is error. 

Order discharging the attachment modified by refusing the 
motion, but allowing the defendant to take the property, pro- 
vided an undertaking be filed as required by C. C. P., sec. 213. 


Per Curram. Error. 
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ELIAS BRYAN é al. o. ROBERT FAUCETT é¢ al. 


The identification of a lot of land described in the plan of a town only 
as lot No. 115, and not othewise described in the deed, is a question of 
fact for the jury. 

Therefore it was competent to offer parol evidence to show that when lot 
No. 115 was sold, it was publicly announced by the crier of said sale 
as “The Store House lot,” the plaintiff and detendant both being pre 
sent. 

It is competent to show that when lot No. 115 was sold, that the plaintiff 
being present, (who now claims said lot by virtue of a deed conveying 
to him a lot numbered as lot 116,) asked “who purchased lot 115?” 
When informed by witness that defendant purchased it, he replied, “I 
would have made it bring a great deal more, for it is worth a great 
deal more.” 


Civil action for the recovery of a lot of land, in the town of 
Haywood, tried before Tourgee, J. at Spring Term, 1871, of 
Cuatuam Superior Court. 

The plaintiff introduced a deed from G. J. Williams, Sheriff 
of Chatham, conveying lot No. 116, situate in the town of 
Haywood, to plaintiff, the said lot having been sold under a 
ven. ex. as the property of Chesley Faucett. Also an act of 
incorporation of the town of Haywood, in 1832. A paper 
writing, purporting to be a plan of Haywood, was then offered 
in evidence, and Nathaniel Clegg testified that he was seventy- 
five years of age, was an old surveyor,“had always resided 
in Chatham, and for about forty years near Haywood; that 
Archibald Corless, of said county, died in April, 1845, and he 
(Clegg) administered on his estate, and found this plat amongst 
his papers ; that said Corless owned lots in said town of Hay- 
wood ; that he ascertained the location of said lot by this plan, 
and that said location had never been disputed ; that he had 
often surveyed many portions of said town to locate property 
situate therein for various persons, and amongst others, for the 
defendant, Scott ; that he always used said plan in such surveys 
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without objection ; that he has never seen any plan, purporting 
to be a plan of said town, differing from this, although he had 
seen others like this; that this plan of Haywood agrees with 
said town in regard to the river, streets, alleys, &c., and lots 
surveyed by him, excepting some slight particulars, caused by 
a variation of the compass, common to old surveys, and that he 
never heard the accuracy of said plan questioned except as to 
those variations, and that, mainly as applying to the boundary 
line ot said town, which runs north and south. The de- 
tendant objected to said plan as evidence, but the Conrt ad- 
mitted it. 

The witness then stated that according to said plan, the lot 
in controversy on which Faucett’s store house was located, 
was marked “116.” It was agreed that plaintiffs need not 
produce the judgments and executions against Chesley 
Faucett, under which the sale was made. 

On cross examination the witness, Clegg, testified that the 
numbering of the lots in said plan began at the South-east 
corner, in Olin street, next to Deep River, and ran north- 
west to the limits of the town, and then back to Olin Street, 
and so throughout the entire plan, and that the numbering 
was from left to right, the former being the lowest number, 
and the latter the highest ; that this was observed on all the 
lots thus pointing, except lots Nos. 115 and 116, in which 
case the left hand lot numbered the highest, whilst the lowest 
lot was the highest number, whereas if the order of running 
had been preserved, the left hand lot would have been num- 
bered 115, 

The defendants then introduced a deed from Thomas Raffin, 
dated the 3d February, 1835, to Robert Faucett and Richard- 
son Faucett, conveying lots No. 115 and 116. Also, a 
deed from Richardson Faucett to the defendant, Robert, con- 
veying the aforesaid lots 115 and 116, executed May 10, 1845, 
in which {the store house lot is called No. 115. Also, adeed 
from G. J. Williams, Sheriff of Chatham County, to defendant, 
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J. W. Scott, conveying lot No. 115 to defendant Scott, by virtne 
of a ven. ex. against Chesley Faucett, both parties claiming under 
him. | 

The defendant, Faucett, was examined, who testified that 
he was seventy-four years of age; had resided in Haywood 
forty-four years; that when he and’ Richardson Faucett, pur 
chased lots Nos. 115 and 116, from Judge Ruffin, they were 
vacant lots, and that he built a store house shortly after said 
purchase, and that the lot has ever since been known as the 
storehouse lot. The defendants then prepared to prove by 
this witness that the plaintifts and defendants were present at 
the sale of these lots in Pittsboro’, by the Sheriff Williams, 
and that when the Sheriff came to sell lots Nos. 115 and 116, 
he made proclamation : “Now, I am going to sell you more 
valuable property. I offer for sale lot No. 115, the store house 
lot.” That said lot was purchased by the defendant, Scott. 
The plaintiffs objected to this evidence, but it was admitted by 
the Conrt. 

The defendants then introduced John C. McClennahan, who 
testified, that immediately after lot No. 115 was sold to the 
defendant Scott, and whilst the sale of 116 was going on, the 
plaintiff, Elias Bryan, asked: “Who purchased No. 115?” 
Witness replied that “John W. Scott purchased it for a son ot 
Robert Scott, who was to redeem it,” to which plaintiff, Elias, 
replied, “TI would have made it bring a great deal more, for it 
is worth a great deal more.” This evidetice was admitted by 
the Court, after objections trom plaintiffs. 

Verdict for defendant. Rule, &. Judgment and appeal. 


B. £. Howze, for plaintiffs. 
Manning, for defendants. 


Pearson, ©. J. Lots Nos..115 and 116, are two adjoining 
half acre lots in the town of Haywood. Bryan is the owner of 
lot No. 116, Scott is the owner of lot No. 115. There isa 
store house upon one of these lots; and the question is, on 
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which lot does the store house stand ; is it on lot No. 116, or 
lot No. 115? or in other words, is the lot on which the store 
‘house stands, lot No. 116 or lot No. 115? 

The deed to the plaintiff conveys “lot No. 116 in the town 
of Haywood.” No further description is given. Ifat the time 
the town was.laid off and the lots numbered, a post or some 
other monument, with the number marked on it, had been 
erected, or if an accurate map. of the town, with the lots num- 
bered in regular order, had been made by public authority and 
duly authenticated and preserved, there would have been no 
difficulty “in fitting the description, (short as it is) to the 
thing.” But neither of these modes of identification, seems to 
have been adopted, and the plaintiff is forced to resort to other 
evidence for the purpose of locating his lot. A plan of the town, 
(it does not appear by whom it was drawn) produced by Mr. 
Clegg, an old surveyor, was offered inevidence. The lot marked 
116 on this plan, is the lot on which the store house stands, 
and the question depends upon the accuracy of the numbering. 

Mr. Clegg says, and it is apparent from an. inspection of the 
plan, that the order pursued in numbering the lots, is from lett 
to right, the former being the lowest number, and the latter 
the highest ; that this was observed throughout the entire plan, 
in. all ot the lots, except in respect to lots numbered .115 and 
116 ; in which case.the left hand lot instead of being the low- 
est.is the highest number ; while it the order of numbering had 
been. preserved, the left hand lot would have been 115. The 
store house: stands.on the left hand lot; how or why this devi- 
ation from the order of numbering was.made by the draughts- 
man is not explained, and the matter is,lett, open to,other proof, 
as to whether this reversal uf the order has been. 
and adopted, so as to make the left hand lot to be lot No. 116, 
or whether the left hand lot has not been known and treated 
as being lot No. 115, notwithstanding it is marked on the plan 
produced by Mr. Clegg, “Lot No. 116.” To this end, the de- 
fendant offered a deed executed in 1844 by Richardson to 
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Robert Faucett for those two “half acre lots, in the town of 
Haywood, one which is improved, known as the store honse 
lot, and numbered one hundred and fifteen, (215) and the other 
known as lot number one hundred and sixteen (116.)” 

The evidence was objected to, but admitted. We concur 
with his Honor. The evidence was so material to the inquiry 
before the jury, that it would be strange, if there were any rule 
of law to exelude it. If the parties to the deed were strangers, 
we would be inclined to consider the evidence admissible, on 
the principle by which hearsay evidence is received in questions 
ot boundary. But, here, both parties claim under Faucett. 
That fact relieves the question from all difficulty. 

We also concur with his Honor, that what the Sheriff said 
at the time he put up the lots for sale, was admissible as part 
of the res gest#, and we can see no ground whatever, upon 
which the plaintiff could object to the admissibility of what he 
said himself in reference to the lots. 

The objections made to the evidence, offered by the defen- 
dants, seems all to be referable to a misapprehension on the part 
of the plaintiffs’ counsel, in regard to the ground on which it 
was admitted. He seemed to think that it was offered to con- 
tradict and vary the meaning of his deed, whereas no one de- 
nies that his deed conveys lot No. 116 ; and the difficulty grows 
out ot a latent ambiguity, in regard to which is lot No. 116, 
and, which is lot No. 115. A question of identity, which is 
clearly assimilated to a question of boundary; in respect to 
which, every one concedes such evidence is admissible ; in fact, 
it is the only kind of proof by which such questions can ever 
be settled, and the truth arrived at. 

There is no error. 


Perr Curiam. Judgment affirmed. 
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JOSEPH D. CLARK, Adm’r., &c. 0. BENJAMIN F. CLARK et al. 


1. Where an administrator agreed with two persons that they should 
buy certain articles of personal property, and give their note to the Ad- 
ministrator therefor, and that the property was to be purchased for the 
common benefit of all three of the parties, and that each one should 
pay off and discharge one-third part of the note so givén: Held, that 

_ upon a suit upon said note by the Administrator, it was competent for 
defendants to offer parol testimony to prove the agreement between the 
parties, and the plaintiff under the C. C. P. could recover of defendants 
but two-thirds part of said note. 

2. Under the C. (. P., a defendant may avail himself of any defence that 
would have been available under the old mode of procedure, either in 
a Court of Law or Court of Equity. 

3, Such an agreement is not illegal, unless it be shown that the creditors 
of decedent, or his distributees, may be prejudiced by such conduct on 
the part of the Administrator, 

4. If upon the cross-examination of a witness he is asked as to collateral 
matters, and is examined as to particulars not presented by the issues, 
the party is bound by the answer, and will not be allowed to go into 
evidence aliunde, in order to contradict the witness. 

(Observations as “ to double pleading ” under theold system, and C. C. P.) 


Civil action for money demand tried before Watts, -/.; at 
Fall Term of the Superior Court of Norraampron County. 

The plaintiff declared upon a single bill for twenty-eight 
hundred and fifty-eight dollars and forty-nine cents, payable to 
him as the administrator of James Clark, deceased, and exe- 
cuted January Ist, 1866. On said single bill was endorsed a 
credit of two hundred and two dollars and fifty cents, made 
December 28th, 1868. 

The defendants, in their answer, admitted the due execution 
of the said single bill, but claimed credit for two payments 
in addition to the one endorsed on the bill, to wit: one for 
three hundred dollars, October 23d, 1866, and the other for 
twenty dollars, November 4th, 1866. They also claimed upon 
the ground of an equitable set-off, or counter claim, that said 
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single bill should be abated one-third of its original amount 
and asked that judgment be granted the plaintiff for two-thirds 
only of the original amount of the single bill, less the three 
payments before mentioned. The answer was denied by the 
plaintiff. 

The defendant offered to introduce evidence to show that 
the plaintiff, as the administrator of James Clark, deceased, 
had a sale of the personal property of his intestate, and that 
said bond was given for articles purchased at said sale, to wit: 
corn, fodder, pork, farming utensils, a lot of staves, cotton and 
household and kitchen furniture, and that at said sale it was 
agreed between the plaintiff and the defendants, Benjamin F, 
and William E. Clark, that the defendant, Benjamin, should 
buy the said property, and all three would use them in com- 
mon, and each pay for one-third thereof. 

The plaintift objected to the introduction of this evidence, 
which objection was overruled by the Court. The defendant, 
Benjamin Olark, testified that he and the plaintiff, with the 
defendant, William E. Clark, used the said articles in common, 
and they were purchased in commor, and each one was to pay 
one-third part thereof. That beside the payment endorsed on 
the bond, he made a payment of three hundred dollars Oct. 23d, 
1866, and another of twenty dollars Nov. 4th, 1866. 

On his cross-examination the witness said that he and plain- 
tiff did not use any of the.said articles in common except the 
corn, fodder and pork. That plaintiff had received one bed 
and bedstead of said articles ; that he had made out and given to 
# lawyer for collection, an account against plaintiff for board 
for himself and horse during the year they farmed together, 

snd used in common the said corn, fodder and pork; that he 
(the witness) shipped the staves‘and cotton aforesaid, in his own 
name, and received the money therefor, and that he has not 
paid to plaintiff any part thereot. 

The plaintiff’s counsel asked the witness if he did.not forbid 
the plaintiff to come on the plantation when they were tarmiag 
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together, and it he did not shoot and hit him with seven buck- 
shot, because he went on said plantation! The Court instruct- 
ed the witness to answer the question or not, as he chose. The 
witness answered in the affirmative, and went on to explain, 
. that he was plowing in one part of a field on their joint farm, 
and the colored laborers in another, when the plaintift rode 
into the ficld, dismounted, tied his horse, and went to where 
_ the colored laborers were at work; that he (the witness) lett 
his plow, and advanced towards the plaintiff, who met him; 
that so soon as they met, witness told plaintiff, that as they 
could not get along together, that plaintiff must leave, or he 
would shvot hie ; whereupon the plaintiff opened his bosom and 
told witness to shoot ; when witness did shoot, but did not know 
the exact number of shot with which he hit the plaintiff. 
That he shot plaintiff because he had threatened to shoot 
witness’ wile. 

The plaintiff’s counsel asked the witness if he did not, as 
soon as plaintift left his horse, take said horse and go to the 
house after the gun, with which he shot plaintiff. Witness 
declined to answer, to which plaintiff excepted. 

The plaintiff offered to introduce evidence to show that 
the explanation made by witness of the shooting, and especially 
that part of it in which he charged that plaintiff had threatened 
to shoot the wife of witness, was false. The detendants ob- 
jected to the evidence, and his Honor sustained the objection, 
upon the ground that all the evidence about the shooting wag 
collateral matter, and that plaintiff theretore was bound by the 
answers of witness. Plaintiff excepted. 

[tappeared that the inatters upon which plaintiff’s counsel 
examined the witness, Benjamin I. Clark, tonehing their per- 
sonal difference in regard to their farming transactions, 
am! the shooting affair, occurred two years after making 
the single bill, sued upon, and upon a farm other than the one 
upon which they were living, when the agreement was made 

20 
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for the purchase of the articles for which said single bill had 











been given. 
The jury for their verdict said, that defendauts were entitled : 
to a counter claim of one-third ot the single bill, declared.on, y 
and find all the rest ot the issues for plaintiffs. ] 
Judgment in accordance with the verdict, and appeal by oe 
plaintiff. J 
W. W. & BR. B. Peebles tor plaintitt. : : 
1. In Equity as well as in Law, parol evidence will not be 
adinitted to contradict or vary a written contract, unloss there 
is an allegation of fraud, mistake, imposition or oppression. Bu 
Whitfield v. Cates,6 Jones’ Eq. 136; Parker v. Vick, 2 Dev. cl 
& Bat. Eq. 195; Howell v. Hawks, 2 Dev. Eq. 258; Clark y. th 
McMillan, 2 C. L. R. 265 (244); Hawkins v. Hawkins, 1 co 
Car. L. R. 495; Gatlin v. Kilpatrick, 1 Car. L. R. 584, pt 
2. When the cross examination is as to matters, which, an 
although collateral, tend to show the temper, disposition or con- bu 
duct of the witness towards the cause or the parties, the ly 
answers of the witness to these matters are not conclusive, but foc 
. may be contradicted. State v. Patterson, 2 Ire. 346 ; State v. all 
Kirkman, 63 N. C. 246. ) de 
| 3. Equity will not interfere where there is an adequate | 
remedy at law. The claim of Benjamin Clark against plaintiff for 
was an individual matter, and there is no allegation that the plain- ant 
tiff is insolvent, and the said Benjamin Clark therefore had his of 
remedy at law. Wells v. Goodbread, 1 Ired. Eq. 9; Glasgow 
v. Flowers, 1 Hay. 233 (267.) reg 
| 4. The matter pleaded by the defendant does not constitute it ¢ 
| either an equitable off-set or counter claim. ble 
The bargain for the purchase of the property, mentioned in app 
| the pleadings, was an individual matter, a debt due from Joseph Th 
D. Clark, individually, to Benjamin Clark, and cannot be paid reg. 
be | 
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out of the assets of the estate of Joseph D. Clark’s intestate. 
It does not appear that Joseph D. Clark ever promised or 
attempted to use the assets of his intestate to pay his indi- 
vidual debt, but the defendant is secking to make him do it. 
Exum v. Bowden, 4 Ire. Eq. 281; Foy v. Alewander, 1 Ire. 


. $40; Bunting v. Licks, 2 Dev. & Bat. Eq. 180; Powell v. 


Jones, 1 Ive. Eq. 337; Lemly v. Atwood, et. al. 65. N. C. 
46; Wilson v. Doster, 7 Ire. Eq. 231; Smith v. Fortesque, 
Busb. Eq. 127. 


D. A. Barnes, for detendant. 


Pzarson, C. J. The defendant, Benjamin F. Clark, in 
support of an equitable counter claim, alleges: “That the arti- 
cles for which the note was given, were purchased at a sale by 
the plaintiff, as administrator of James Clark, on the joint ac- 
count of himself, plaintiff, and the defendant W. E. Clark, in 
pursuance of an understanding previously had between them ; 
and said articles were taken and used between them, in a joint 
business of farming ; the proceeds of which farming, were equal- 
ly divided between them.” The articles consisted of corn, 
fodder, pork, stock, &c., and were used as the joint property of 
all; and insists that the plaintiff should abate one-third of his 
demand. 

The plaintiff in reply to the answer, says, “ that the facts set 
forth therein are not true.” This issue is submitted to a jury 
and the verdict is in favor of the defendant, and the abatement 
of one-third is allowed. 

The position, that evidence ot the alleged understanding in 
regard to the purchase of the articles was inadmissible beeanse 
it contradicted and varied the written instrament, is not tena- 
ble, and was assumed under an entire misapprehension of the 
application of the rule in respect to written and parol evidence. 
The fact of an understanding between the three brothers, in 
regard to the purchase of the articles, and how the price was to 
be paid, in no wise “contradicts or varies” the terms of the 
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Sond given for the price. The defendants admit that they are 
bound at law for the full amount of the bond, and set up the 
understanding as an independent and collateral matter. Sup 
pose an administrator procures a friend to buy property at the 
sale tor him, and in pursuance of the understanding, the triend 
gives a note and sureties for the price; will any one say that 
the proof of this understanding will be excluded by the rule, 
that written instruments cannot be contradicted, or varied, or 
added to by parol evidence? This is our case, except that the 
understanding was confined to one-third of the property. 

The second position, that the defendants cannot be heard to _ 
setup an understanding, in which they are particeps criminia, 
and by which an administrator buys at his own sale, for one who 
gees into a Court of Equity is required to “have clean hands;” 
is likewise. untenable. The principle only applies to cases 
where creditors or the distributees may be injured by such 
conduct on the part of the administrator. In our case there is - 
no proof of the existence of creditors, and no allegation or proof 
of an injury to the distributees; sv, as far as the Court can 
see, “ nobody is hurt ;” in short, no one save creditors and the 
distributees can complain ot the fraud. Certainly the adminis- 
trator himself cannot do so, as a means of enabling him to com- 
mit a greater fraud, and evade payment for one-third of the 
price ot the articles, according to his agreement. 

We concur in the position taken by the counsel of the de- 
fendants, that under C. C. P., the defendant may avail himselt 
of any defence that would have been available under the old 
mode of procedure, either in a Court of Law, or in a Court of 
Equity. 

The plaintiff takes a judgmeat at law for the amount of note 
and interest, minus the payments. The detendants file a bill, 
setting out the understanding, that the plaintiff was to pay one- 
third of the note, and praying to have it specifically performed, 
and for an injunction against the collection ot one-third of the 
amount of the note. The plaintiff in his answer, denies that 
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there was any understanding by which he was to pay one-third 
of the price. There was “replication and commissions. Canse 
set for hearing.” 

The Court declare the facts to be, that the plaintiff (at law) 
did, before the sale, have an understanding with the defendants, 
that he would discharge one-third of the price of the artieles 
purchased ; and it is declared to be the opinion of the Coart, 
that the plaintiff (in Equity) is entitled to have a credit entered 
on the judgment at law, and to a perpetual injunction. Such 
is the relief to which he would have been entitled, under the 
old mode, by application toa Court of Equity. Under the C. C. 
P., he is entitled to the same relief in the one action, upon the 
exceptions to the points of evidence. There was no question 
made as to the ruling of his Honor, in respect to the privilege 
of the witness to answer or to refuse to answer questions tend- 
ing to criminate him; but the exception is, that inasmuch as 
he had elected to answer, and to make certain statements as to 
particular circumstances, the plaintiff was at liberty to contra 
dict him in reference to those particular circumstances, as tend- 
ing to show his feeling in regard to the parties or the subject 
ot the inquiry. 

The fact, that by statute, a party is made a competent wit 
ness in his own behalf, presents the question in an aspect en- 
tirely new, and our conclusion is, had the question upon cress- 
examination, been general, “are your feelings towards the 
plaintiff friendly or unfriendly?’ and the answer been, “my 
feeling towards him are friendly,” evidence in contradiction, 
might have been offered as tending to show “the animus or 
feeling of the witness, in respect to the subject of the action or 
the parties ;” but when the cross-examination, instead of being 
general, descends to particulars, then the party is bound by the 
answer, and cannot be allowed to go into evidence aliunde in 
order to contradict the witness, for it would result in an intermai- 
minable series of contradictions in regard to matters collateral, 
and thus lead off the mind of the jury from the matter at issue. 
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A juror is aked, “have you formed and expressed an opinion” 
His answer is conclusive; a witness is asked upon his api 
dire, as to interest, his answer cannot be contradicted. When 
a party becomes a witness, his answer in regard to collateral 
particulars, is conclusive, although an answer to a general qnes- 
tion as to his state of feeling, may not be so. 

Upon the conference of the Judges, this question was mooted. 
The jury have found that the plaintiff had agreed to pay one 
third of the price of the articles; suppose in point of fact, he 
has not been allowed to have the benefit of the one-third, but 
was excluded from the use and benefit of any, save a very small 
part, and the defendants had the use of the larger part; is the 
plaintift to be subjected to an abatement of one-third of the 
price, or only of the value of the articles ot which he had the 
benefit ? 

It is enough to say, this question is not raised by the plead- 
ings, and the Court and jury are confined to “ the issues arising 
upon the pleadings;” there must be “ allegata” as well as “ pro- 
bata.” Here the facts elicited upon cross-examination, were 
not relevant to the issue, and were only pertinent, as tending 
to contradict the witness in regard to the alleged understand- 
ing, that the plaintiff was to pay one-third of the price. 

Under the old mode of procedure, when the plaintiff in his 
answer, denies that there was any understanding by which he 
was to pay one-third of the price, and the fact is declared 
against him, there was no way in which he could “change front” 
and say, “ if there was such an understanding, I have not been 
allowed to have my third part of the articles purchased; and 
should only be charged in account with the value ot such as I 
have had the benefit of.” 

The reply is: “Youn have, on oath, denied that there was 
any understanding that you were to pay for, and have the 
benefit of, one-third of the articles purchased. ‘ After blowing 
hot you cannot be allowed to blow cold,’ and complain that 
you had been treated badly in respect to the third part, for, 
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you say, you were not entitled to any part, and have a right to 
enforee the payment of the whole amount of the bond.” 

In the procedure, according to the course of Courts of 
Equity, a defendant never could take two grounds of defence 
that were inconsistent. for he was forced to swear to his plea 
or his answer; and although in Courts of Law, after the statute 
4 Anne, there was sometimes in form and appearance an incon- 
sistency in double pleading ; yet, in fact, when submitted to the 
ordeal of a trial by jury, there was no inconsistency. 

In the mode under C. C. P. inconsistency is prevented, be. 
cause the defendant is required to demur or answer, and 
although the answer need not be on oath, (unless the complaint 
be verified on oath,) still, as the defence is made by way of 
answer, it does not admit of the same seeming inconsistency 
as is sometimes met with in special pleas, according to the pro- 
cedure in Courts of Law. For illustration, in an answer, it 
would be absurd for a defendant to say “there was no under- 
standing that I should pay one-third of the price and have one- 
third of the articles purchased ; but if there was such an under- 
standing you cannot hold me bound by it, because you did not 
let me have my share; and I should only be charged with the 
value of the articles I was allowed to enjoy.” 

It must be conceded that by the mode of “ double pleading ” 
in Courts ot Law, this absurdity did sometimes present itself, 
so as to justify the irony in a supposed case. “ Action fora 
pot borrowed,” plea, “defendant denies that he ever borrowed 
the pot,” and by leave of the Court, for a second plea, avers, 
“that he returned the pot,” and for further plea, sayeth “the 
pot was broken when he borrowed it.” 

We are inclined to the opinion, as a matter of fact, that the 
plaintiff did not have his equal share of the articles purchased. 
If so, it was his folly to deny the fact ot an understanding that 
he was to pay for and have the benefit of one-third ot the arti- 
cles, instead of admitting the fact, (which by the verdict of the 
jury is true,) that there was snch an understanding, and avoid- 
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ing the force of it by the averment that the defendants had 
violated the contract on their part. In the absence of an alle 
gation of that fact, the evidence tending to show it is irrelevant 
to the issue, and was only admissible to impeach the testi 
of the defendant, B. F. Clark; but the jury fix the tact that 
there was an understauding that the plaintiff was to pay one 
third of the price, and have one-third of the benefit of the 
articles purchased. ‘ 
Under C. C. P. there is no reason why the plaintiff might 
not, in his complaint or his replication, have confessed the ‘fact 
of the understanding, and avoided, by alleging that he was not 
allowed to have the benefit of one-third of the property. 
He chose to make a flat denial, and must abide by his elec. 
tiou. 
No error. 


Per Curiam. Judgment affirmed. 








ABNER LATTIMORE o. THOMAS DIXON. 


Where a decree is made directing an account between the parties litigant 
to be taken without prejudice, and the account is taken and exceptions 
thereto are filed, it is too late for the defendant to demand a hearing of 
the cause by the Court, upon the question of his liability to account. 

Objections to the power of the referee to pass upon the issues involved in 
the pleadings, should be made to the Court before the appointment of 

‘the referee, and before proceeding to hear the cause upon the report and 
the exceptions thereto filed. 


Bill in Equity, heard before Logan, /., at Spring Term, 1871, 
of CieaveLanp Superior Court. 
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The complainant in his bill, filed at Spring Term, 1868, of 
Cleaveland Court of Equity, alleged that he was formerly a 
slave, and belonged to Samuel Lattimore, who permitted him 
to accumulate money, by allowing him to work for himself, and 
by said means he was enabled to accumulate several hundred 
dollars ; that about the year 1858 the defendant informed com- 
plainant that he could manage his notes and money to greater 
advantage than could complainant, and, confiding in the 
promises and integrity of the defendant, he placed several 
notes in his hands to preserve and keep for complainant ; that 
defendant purchased your orator, who remained his slave till 
1862, when he was sold by defendant to one Bedford; that 
defendant has collected a good many of the notes due your 
orator, and wholly refuses to account for and pay over the 
money to complainant ; the complainant then prays that de- 
fendant be required to account, &c. 

The defendant, in his answer, denied the allegations of the 
bill, and averred that. complainant, being anxious for deten- 
dant to purchase him, proposed to give him several notes to aid 
in said purchase. He then proceeds to give the names ot the 
debtors to notes delivered to him, and the sums, &c.; refers 
to the great loss of time of complainant, the expense he was 
to defendant, and alleges that complainant owes defendant. 
The defendant filed a demurrer, (vide case 63 N. C., which 
was overruled ;) and at Fall Term, 1869, defendant filed his. 
answer, After replications and commissions, it was referred 
to the Clerk of the Superior Court to take the account without 
prejudice. The evidence taken is very voluminons, and the 
referee found the defendant indebted unto the plaintiff in the 
eum of, one hundred and seventy dollars. 

The plaintiff filed ten exceptions to the report of the Olerk ; 
amongst others, because he allowed but $25 for the Spaylor 
note, when the evidence was that it was for $40 or $50, which 


‘said exceptions are not. necessary to. be reported. : 


The defendant aleo excepted to the report : 
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1. Beeause the Clerk had no jurisdiction to determine the 
“issues” made in the pleadings, as to how. the notes were re- 
ceived by the defendant, that being an issue to be tried bya 
Judge ; therefore the Clerk had no power to charge defendant 
with the notes. : 

2. That being a reference without prejudice, and so stated 
on the docket, the defendant has now the right to have the 
issues arising on the pleadings, to be tried by a jury. 

The report ot the Clerk and the exceptions filed thereto by 
complainant and defendant, coming on to be heard betore his 
Honor, he adjudged that the exceptions of complainant to 
eaid report be sustained, except “ No. 5,” which is not sustained, 
and that the exceptions of defendant be overruled. From 
which decree the defendant appealed. 


Bynum, tor complainant. 
Bragg & Strong, contra. 


Boypsn, J. In this case, when betore this Court, at January 
Term, 1869, upon the demurrer of the defendant, the demurrer 
was overruled, and it was decided that the plaintiff was entitled 
to a discovery. And at Fall Term, 1869, of the Superior 
Court of Cleaveland, the defendant filed his answer, and therein 
set forth the amount he had received of the plaintiff, and like- 
wise the amount of the claims of the defendant against the 
plaintiff, according to which the plaintiff would be indebted to 
the defendant in the aum of one hundred dollars, or about that 
sum; and at the same term an entry was made referring the 
ease to the Clerk to take the account without prejudice. 
Under this order, it is not doubted that if the defendant, 
in apt time, had required the cause to be heard, and the 
question of his liability to account, decided by the Court, he 
would have been entitled to have had his case brought on to a 
hearing, and the question of his liability to account determined 
by the Court. 

But after this reterence to the Clerk, without prejudice, to 
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take the account, this right must be demanded in apt time, and 
this apt time is before the account; and the exceptions are to 
be considered and passed on by the Court. So that if the de- 
fendant, instead of demanding that the cause shall be heard, 
and the question of his liability to account, determined by the 
Oourt, files his exceptions to the report, and then the Court 

eds to consider the report of the Clerk, and the exceptions 
filed thereto, on the part of the defendant and the plaintift; he 
will be deemed and taken to have waived this right, and to 
have consented that the rights ot the parties should be deter- 
mined by the report, and the exceptions, just as if there had 
been a regular decree for an account upon the hearing, as upon 
@ submission to account, in the answer. 

The Court will never permit 3 defendant to take his chance 
ot a decision in his favor, upon an account, taken without 
prejudice, and the exceptions thereto, and after that, demand a 
hearing of the cause, by the Court, upon the question of his lia- 
bility to account, because the order to account was made without 
prejudice ; such a course as that would be wholly irregular, a 
source of much inconvenience and delay, and contrary to the 
practice of the Courts, under such orders. 

The defendant having consented to have this account taken, 
and'when it was returned to the Court, filed his exceptions 
thereto without first insisting that the cause should be heard 
by the Court, cannot be heard thereafter to deny his liability 
to aecount. So, the cause here, as in the Court below, mttst be 
determined upon the account, and the exceptions thereto con- 
sidered as exceptions to an account, where there hed already 
been a decree fixing the liability ot the defendant to account ; 
in ‘this way, and in this way only, ¢an this case now be 
determined. 

It is true, that in the exceptions, after first excepting as 
follows : 

“Yet. That the Clerk charges him' with the notes, received 
from plaintiff, amounting to $365.95, which defendant alleges 
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were not received on account for plaintiff, but were given to de. 
fendant, to be used in payment for the purchase of plaintiff 
and that they were so used as stated in defendant’s answer.” 

The defendant files these two further exceptions: 

“9d. Because the Clerk had no jurisdiction to determine 
the issue made in the pleadings, as to how the notes wer 
received by the defendant, that being an issue to be tried by 
the jury; therefore the Clerk had no right to charge the defen- 
dant with the notes.” 

“3d. That this being a reference without prejudice, and go 
stated on the docket, the defendant has now the right to have 
the issue made on the pleadings, determined by a jury.” 

Of what avail to the defendant can these exceptions be, filed 
as exceptions to an account by the Clerk? They can have no 
tendency to show that the account is in any way erroneous or 
improper. These objections, if to be heard at all, should have 
been made to the Court, before filing exceptions to the report, 
and before proceeding to hear the cause upon the report, and 
the exceptions thereto filed. 

There was much testimony taken in this cause, and some 
forty pages closely written, and much time spent thereon ; and, 
upon examining this mass of testimony, it leaves many of the 
charges on the part of the plaintiff and defendant in much 
doubt and perplexity. We think, however, that it is clearly 
established, that the defendant should be charged with forty 
dollars, instead of twenty-five dollars, for what is called the 
Spaylor debt; the report of the Clerk must be reformed by 
making this addition to the amount found against the de 
fendant by the report. 

The ruling of his Honor upon this exception of the plaintiff, 
is sustained ; but as to all the other exceptions of the plaintiff, 
sustained by his Honor, his decision is reversed, and these 
exceptions disallowed, there beirig such a conflict of testimony 
upon these items of the account, that we feel unwilling to 
interfere with the report of the Clerk, where there is such @ 
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conflict, when the Clerk has had an opportunity to hear and 
observe the witnesses and their demeanor when under ex- 
amination before him, which has been denied to us. After re- 
forming the account of the Clerk, by charging the Spaylor 
debt at $40, instead of $25, with interest thereon, from the 
time it is charged in the account upon the twenty-five dollars, 
there may be a deficit for the amount due him by the report, 
as thus reformed. 

This suit being in forma pauperis, the defendant must 
pay his own costs. 





THE STATE ov. JAMES HARGETT. 


If Aattemps to pursue B into a house, and the latter shuts the door so 
that A cannot enter, and A attempts to break the door open with an axe, 
and B opens the door, when he is collared by A, and a fight ensues, and 
B is killed by a deadly weapon, it is murder. 

A Judge is not required to charge the jury upon a hypothetical case, and 
if the eviderce docs not justify the instructions asked for, it is improper 


to give them, 
It is sufficient if a Judge gives substantially the instructions asked for. 


Indictment for the murder of one March Webb, tried before 
Logan, J., at Spring Term, 1871, of Gaston Superior Court. 

The evidence of the homicide was as follows: Amanda Wil- 
liams testified that on the 2d December, 1870, the prisoner 
eame to her house, intoxicated, and was cursing and offering to 
fight. That he caught hold ot the deceased several times. 
Witness tried to get the prisoner to leave. Prisoner followed 
witness to the spring and threatened to strike her—did strike 
her slightly once or twice. When she got near the house 
prisoner picked up an axe, when witness and the deceased ran 
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into the house, closing and fastening the door. Prisoner struck 
the door several times with the axe. Prisoner then. pulleda 
puncheon from between the logs of the building and_ pitched 
the axe into the room through the opening made by them. 
moval of the puncheon. When this was done, the deceased 
took up the axe and walked to the door, saying at thertime 
“d—n him, let me out.” When the deceased got to the door, 
and was trying to open it, witness took the axe from him and 
threw it under the bed. The door was then opened and:the 
deceased stepped out, when the prisoner caught him by the 
collar with one hand, holding the puncheon in the other. De 
ceased then placed both hands against the breast of the prisoner, 
when a slight struggle ensued. Prisoner took the puncheon in 
both hands and struck the deceased a severe blow on the head 
knocking him down and striking him twice after he fell, say- 
ing “I have killed him.” Blood flowed trom the mouth and 
ears of the deceased. 

On cross-examination witness admitted that her feelings to- 
ward the prisoner were unkind. . 

Mary Scott, a witness for the State, testified that she was 
present when the homicide was committed. Her testimony 
corroborated the statement of the witness Amanda, as to what 
occurred outside of the house. 

On cross-examination she testified that she saw the deceased, 
through the hole made by the removal of the puncheon, when 
he took up the axe and walked to the door, and the witness 
Amanda took it from him and threw it under the bed. Wit- 
ness admitted that her feelings were unkind toward the 
prisoner. 

Dr. J. D. McLean testified that he was called to see the de- 
ceased ; that the injuries received by him were mortal, and 
caused his death. It was admitted that the puncheon was a 
deadly weapon. 

The Court, after udverting to general principles of law ap- 
plicable to different degrees of homicide, was asked by the pris- 
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k oner’s counsel to instruct the jury that it they find that the 
A prisoner's fears were reasonably excited by the approach of the 
l deceased, and he believed that his life was in danger, or that 
. some great bodily harm would be inflicted upon him, the killing 
was only manslaughter. 
} His Honor declined to charge specifically as requested, but 
; stated he had charged upon that point. The prisoner’s coun- 
sel asked the Court to instruct the jury that if they find the 
temper and disposition of the witnesses towards the prisoner 
to be of such a character as to prejudice him in their eyes, or 
to influence their testimony to his injury, they should take that 
fact into consideration in making up their verdict. 
The Court declined to charge specifically as requested, but 
stated that the jury could look at the conduct of the witnesses. 
Verdict, guilty of murder. Rule, &c. Judgment and ap- 


peal. 


Attorney General and Batchelor, for the State. 
No counsel tor the prisoner. 


Bonen, J. The only questions raised in this case, are upon 
the reply of his Honor, to the instructions asked for by pris- 
oner’s counsel. 

The instructions asked, were as follows : 

“ That it the jury find that the prisoner’s fears were reason- 
ably excited by the approach of the deceased with the axe, 
and believed that his life was in danger, or that some great 
bodily harm would be inflicted upon him, the killing was only 
manslaughter.” 

His Honor, declined to charge specifically, as requested, but 
stated that he had charged upon that point. 

There was no evidence in the case to warrant any such in- 
struction, and al] the testimony shows that the prisoner had 
been the aggressor, from the beginning. 

It was the prisoner who received the axe and pursued de- 
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ceased with it; and when the deceased, with one of the wit. 
nesses, ran into the house and closed the door, tastened itand re 
fused admittance to the prisoner, he struck the door severg] 
blows with the axe; but, being unable to force the door, he 
pulled out a puncheon from between the logs of the house, 
thus making an opening by the removal of this puncheon into 
the room where the deceased was, and through which the pris 
oner threw the axe. Upon the axe being thrown into the 
room, the deceased picked it up and advanced towards the 
door which was still closed and fastened, and cursed the pris- 
oner; but the axe was immediately taken from him and thrown 
under the bed ; and the deceased was unarmed when the pris 
oner approached him, and seized him with one hand by 
the collar, holding the puncheon in the other, when, after 
a slight struggle, the prisoner taking the puncheon in both 
hands, struck the deceased a severe blow, knocking him down, 
and giving him two blows after he had fallen. 

The prisoner’s counsel also asked his Honor “ further to in- 
_struct the jury, that if they find the temper and disposition of 
the witnesses towards the prisoner to be of such a character as 
to prejudice him in their eyes, or to influence their testimony 
to his injury, they should take the fact into consideration m 
making up their verdict.” 

The Court declined to charge specifically as requested, but 
:stated “that the jury could look at the conduct of the wit- 
nesses.” ' 

We understand his Honor as substantially complying with 
the request of the prisoner’s counsel ; and his Honor by saying 
the jury could look at the condnct of the witnesses, meant 
thereby, and was so understood by the jury, that they, in 


making up their verdict, would consider the deportment of the; 


witnesses on.the stand, and the admissions of the two female 


‘witnesses that their feelings towards the prisoner were unkind, 


and give such weight to their testimony as they might think it 
entitled to. 
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We think it would have been better, that his Honor should 
have given the instruction specifically as requested, when in 
law, the party was entitled to it. But, it is sufficient, that his 
Honor, in other language, gave the charge substantially as re- 
quested, and in a way not to be misunderstood by the jury. 

There is no error. 


Per Curiam. Judgment affirmed. 








VERONICA REITZEL 0. FANNY ECKARD. 


Where A dies seized of land, leaving a widow, and Bt¢ son of A occu- 
pies the land jointly with A's widow, and thereafter J3 dies, when the 
widow of A applies and obtains dower in said land: Held, that the 
widow of B cannot be endowed of said land: the m.xim, dos de dote 
non peti debit, applies. 


Petition for Dower upon a case ayreed, heard before 
Mitchell, J, at Spring Term, 1871, ot Carawsa Superior Court. 

The facts were: the plaintiff was the widow of one Daniel 
Eckard, and afterwards intermarried with one Reitzel. Wil- 
liam Eckard, the father of Daniel, died in 1838, seized and 
possessed of several tracts of land, which, under an order of 
Court was partitioned amongst his heirs at law. The part al- 
lotted to Daniel, the former husband of the plaintiff, included 
this homestead. This partition was made in 1839. 

Daniel Eckard went into possession of the homestead in 
1839, and continued so in possession, his mother, the widow of 
William Eckard, living with him, until 1865, when the said 
Daniel died, leaving surviving him, the defendant, his only 
heir at Jaw. 

The plaintiff, and the widow of William, continued the 
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possession until 1867, when plaintiff intermarried with Reitz]. 
In October, 1870, the widow of William Eckard had her 
dower assigned her which embraced the homestead ; she died 
in December, 1870, leaving the plaintiff and defendant living 
on the land. The plaintiff then filed this petition for dower, 
claiming the same on the said tract as the widow of. Daniel 
Eckard. 

Bragg & Strong, Battle & Sons, and Ovide Dupre, for 
plaintiff. 

Bynum and Blackmer & McCorkle, for defendant. 


Pearson, C.J. Dos de dote peti non debet, is a maxim of 
the common law. The principle on which it rests is this: 
although by the descent, the seizure is cast upon the heir, yet 
when dower is assigned to the widow, her estate is an elonga- 
tion of the estate of the husband ; and her seizure relates back, 


- 80 as wholly to deteat the seizure of the heir; and in respect 


to the part of which dower is assigned, the heir was not in 
contemplation of law, seized at any time during coverture. 
The following passage trom Littleton, renders all further 
illustration unnecessary: If a disseizor die seized, and his heir 
enter, who endoweth the wite of the disseizor, of the third part 
of the land, in this case as to this part, which is assigned to 
the wife in dower ; presently after the wife entereth, and hath 
the possession of the same third part; the disseizor may Jaw- 
fully enter upon the possession of the wife, into the same third 
part, and, the reason is, tor that when the wife hath her dower, 
she shall be adjudged in immediately by her husband, and not 
by the heir ; and so as to the {freehold of the same third part, 
the descent is defeated. And so, you may see, that before the 
endowment, the disseizor could not enter into any part,and 
after endowment, he may enter upon the wife; but yet he 
cannot enter upon the other two parts, which the heir of the 
disseizor hath by desc2nt. 2 Hargrave & But. Co. Lit. see. 
393. 
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The only case, to which the learned counsel were able to 
refer, which has the slightest tendency in opposition to the 
doctrine, dos de dote, is Bear v. Snider, 11 Wend. 592. Savage, 
©. J., concedes the maxim, and confines the plaintiff, to the 
part not covered by the dower of Mary Hall; but adds: “and 
it she survives Mary Hall, she will be entitled to one third of 
the ninth part, which Mary Hall now has.” 

This ig a new doctrine, and was not well considered ; for 
the learned judge gives a reason for his conclasion, which is 
not sound, and manifestly falls into error, by not adverting to 
the distinction, between descent and purchase. He says: 

The rule on this subject is plainly illustrated in Reeves 
Domestic Relations 58, and quoted and adopted by Chief 
Justice Kent, 4 Kent Com. 64: 

“It A sells to B, and B to OC, and C to D, and D to E, and 
the husbands all die leaving their respective wives living, the 
widow of A is entitled to be endowed of one third of the estate. 
The widow of B is entitled to be endowed of one third of what 
remains, after deducting the dower of the first wite; the widow 
ot C of one third of what remains, after deducting the dower 
of the wives of A and B; and so on to the wife ot D.” 

Leaving it to be inferred to be his conclusion, that at the 
death of the widow of A, the widow of B was entitled to dower 
in the whole tract ; and so on as to the widows of C, D and E. 
The correctness ot this conclusion, cannot be questioned. But 
it will be noted that A, B,C, D and E all come in as purchasers. 
Lord Coke says, 31 b.,1 Hargrove & Butler’s Co. Litt. “Note 
a diversity between a descent and a purchase. For, in the case 
aforesaid, if the grandfather had enteoffed or made a gift in 
tail to him, then in the case aforesaid, the wife of the father, 
after the decease of the grandfather’s wife, should have been 
endowed of that part assigned to the grandmother; and the 
reason of this diversity, is, for that the seizure, that descended 
after the death of the grandfather, to the father, is avoided, by 
the endowment of the grandmother, whose title was con- 
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summated by the death of the grandfather; but in the cage of 
the purchase or gift, that took effect in the life of the grand. 
father, (before the title of dower of the grandmother was gop. 
summate,) and is not defeated, but only guoad the grandmother, 
end ia that case, there shall be dos de dote.” 

The learned counsel referred to another diversity taken by 
my Lord Coke; and relied upon it, not as directly supporting 
the plaintiff's right to dower, but as throwing a shade-on the 
maxim, dos de dote, and tending to show, that it does admit of 
some exceptions. “For in the same case, after the decease of 
the grandfather, if the son entereth and endoweth his mother 
of a third part, against whom the grandmother recovereth a 
third part and dieth, the mother shall enter again into the 
land recovered by the grandmother, because she had in it an 
estate for the term of her life, and the estate of the grand- 
mother is Japse in the eye of the law, as to her, than her own 
life.” 

An explication of this matter will be found, page 42 a. The 
amount of it is, that the son being bound, as representing the 
father, to assign dower to his grandmother, and being also 
bound as the heir of the father to assign dower to his mother; 
if he chose to enter and assign dower to the mother ot one 
‘third of the whole, although she had to give way to the grand- 
mother, yet after the grandmother’s estate determined, there is 
nothing to prevent the mother as against the son, to set up 
the estate for her own life, in the whole, which she had by the 
act of the son; for there was no forfeiture, no surrender and 
mo merger, and the matter rested between her and her son, 
who is concluded by his act, in assigning dower of the whole. 

The diligent student may also consult 4 Co. 122, “ Bustard’s 
ease.” 

No error. 


Per Cvrium. Judgment affirmed. 
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BENJAMIN JOHNSON, ». ANDERSON NEVILL ¢¢ al. 


In an action to recover the possession of real estate it is sufficient to allege 
in the complaint, that the land was in the possession of the defendant 
at the time of the issuing of the summons, where the plaintiff alleges 
title to the tract described, and that defendant is in possession of a 
part thereof, without particularly describing what part. 

In an action to recover the possession of specific property, the object in 
describing the property is to let the defendant know what is claimed, 
so that he may give up the property, or contest the claim of plaintiff. 

When a defendant is uncertain as to what is claimed in an action for the 
recovery of specific property, the Court, upon motion, will require plain- 
tiff to give a more particular description, so as to remove all uncertainty. 

Under the writ of habere facias possessionem, it is the practice for the 
plaintiff at his peril to point out the land recovered, to the Sheriff who 


puts him in accordingly. 


Civil action for the recovery of the possession of realty, tried 
before Clarke, J., at Spring Term, 1871, ot Hatmrax Superior 
Court. 

The plaintiff, in his complaint, alleged that in 1851, he was 
seized and possessed of a certain tract of land of three hundred 
and eighty acres, in Halifax County, and described the same, and 
that sometime in the fall of 1867 “tke defendants entered on 
a part of said land by force, and still hold possession of said 
part, about fifty acres,” and demands possession of the said 
premises. 

The defendants reply by a general denial of the plaintiff’s 
title, and claim title in themselves. On the trial the plaintiff 
proved the title out of the State, and in himself, to the three 
hundred and eighty acres. 

The defendants further insisted that the complaint was void 
for uncertainty, and that the evidence had failed to fix the 
defendants with the possession of any particular part, and that 
no recovery could be had upon the complaint, and asked the 
Court so to charge. 

The Court charged that the complaint was sufficiently certain, 
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and that if otherwise, the objection must be taken by de 
miurrer. 

The Court did not charge that there was no evidence, or that 
there was any evidence of possession on the part of defendants, 
but stated if the defendants entered upon the premises or any 
portion thereof after the plaintiff’s title accrued, he was entitled 
to recover. 

The jury returned a general verdict for the plaintiff, and 
assessed damages. Rule, &c. Judgment and appeal. 


Rogers & Batchelor, tor plaintiff. 
Conigland and Walter Clark, for detendants. 


Ropmayn, J. The defendants in this Court move in arrest of 
judgment, on the ground that the lands of which the possession 
is demanded, are too detectively described to admit of a certain 
jadgment and execution. 

The learned counsel admits that the 380 acres, which the 
plaintiff claims to be entitled to, is sufficiently described. But 
he contends, that the only land within the issue, is the fifty 
acres, of which the defendants are alleged to be in possession. 
In this he is correct ; for it is necessary for the plaintiff to 
allege that he is entitled ‘to the possession, and that the de- 
fendants withhold it, and the only land to which both these 
allegations apply, is the fifty acres. , 

As to this, the counsel contends, that it is described only as 
being a part of the larger body, but where situated within it, 
is left altogether uncertain. In this proposition, however, it is 
omitted to notice that one further mark of description is given, 
by which the land may be identified, viz: that it was in the 
possession of the defendants at the issuing of the summons. 
Section 361, C. C. P., speaking of executions, says : “If it be 
for the delivery of the possession of real or personal property, 
it shall require the officer to deliver the possession of the same, 

particularly describing it, to the party entitled thereto, &c. 
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The Counsel admits, and we agree with him, that the descrip- 
tion would have been sufficient under the practice prevailing 
in the furmer action of ejectment. He contends, however, that 
the section above quoted changes the rule, and requires greater 
particularity, than was before in use. We do not think such a 
change was intended, or would be found advantageous. Par- 
ticularity of description admits of many degrees, and what 
is sufficient in any given case, must depend on the objects 
to be answered by it. 

In an action to recover the possession of specific property, 
there can be but two cbjects: 

1st. To let the defendant know what is claimed, so that he 
may give it up it he choose, or be prepared to contest the claim. 
As to this: if a defendant is really uncertain as to what is 
claimed, and likely to be misled, he can always obtain trom the 
Court an order for a more particular description. Or if he 
claims title to any part of the land embraced, within the general 
description, he may set that forth with certainty, and defend 
as to that only ; and, by so pleading, either compel the plaintiff 
to re-assign, or tight the battle on a field of his own choice. Or, 
the jury in their verdict, may describe the land as to which 
they find for the plaintiff, according to the proof of his title. 
So, that this object can be obtained without any. very great 
degree of particularity in the declaration. 

2d. To enable the Sheriff to know from the execution itself, 
what to put the plaintiff in possession of. 

This reason certainly has some plausibility. But its weight 
‘is much diminished by the reflection, that however particular 

and definite, (short ot a photograph) a description of an object 
may be, it always requires some evidence outside of the written 
deseription to enable a stranger to apply it to the parcel 
intended ; 0, that even in such a case, the Sheriff is obliged 
either to satisfy himself of the identity of the land, by wit- 
nesses, or to act on the representations of the plaintiff. It 
has, therefore, been the modern practice for the plaintiff, at his 
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peril, to point out the land recovered, to the Sheriff, who puts 
him in possession accordingly. Such a practice sometimes 
produces inconve: ience, as when the plaintiff seeks to obtain 
posseasion of :nore or other land, than he has recovered. Bat, 
in such @ case, the Court will always interfere and restrict the 
action of the Sherift under the writ, to the land to which the 
plaintiff proved title on the trial. It was found by experience 
that the contrary course of requiring a precise and minute de- 
scription of the land, in the declaration, was attended with ineon- 
veniences vastly greater. If a description be minute, it must 
be proved with exactness, or else the minuteness only misleads. 
Under such a rule, there is constant danger that a plaintiff may 
lose his cause from a variance in minute particulars, not en- 
tering into the merits, and the delay and expense of trials, is 
greatly aggravated. To avoid these evils, the constant ten- 
dency of modern opinion has been to reduce the certainty 
required in pleading, within the more moderate limits, which 
experience has shown to be reasonable and convenient. 

It has never been customary in actions fur the reeovery.of 
specific goods, to give any more than a general description, 
although a plaintiff may do so, if he chooses, at the risk of a 
variance, and cases may be easily conceived in which it would 
be necessary for him ; as for instance, if he claimed an ancient 
and peculiar horn or unique vase, or other rare article for 
which a bill for specific delivery would lie in equity. But, in 
general, it cannot be necessary, and to require it in all cases, 
would, frequently defeat right and justice. 

motion in arrest is overruled. There is no error in the 
judgment below, which is accordingly affirmed. 


Per Ccriam. Judgnient aftirmed. 
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HENRY H. TATE, », JOHN L. MOREHEAD ¢¢ al. 


Where an origina] attachment issued, and a summons of garnishment is 
served upon a party, who dies before the return day of process, his 
administrators cannot be required to answer said garnishment. In 
such a proceeding, the garnishee is required to answer upon oath 
whether he is indebted to the absconding debtor, and if so, how much ? 
This being peculiarly within his own knowledge, the action cannot be 
prosecuted against his representatives. 

History of the different statutes at Common Law and of the enactments 
in this State, by which actions might be revived and carried on by, or 
against, the representatives of a deceased party—and in what cases the 
maxim actio personalis moritur cum persona does not apply. 

Welch v. Gurley, 2 Hay. 334, cited and approved. 


Original attachment, tried before Zourgee, J., at Spring 
Term, 1871, of Gurtrorp Superior Court. 

The plaintiff issued an attachment against one James W. 
Burrows, for a debt due, and owing by the said Burrows, to 
plaintiff, and returnable to Fall Term, 1866, of the Superior 
Court of Law of Guilford County, and a garnishment against 
the late Hon. John M. Morehead. 

At the return term of said process, the Sheriff returned the 
same endorsed “Executed May the 8th, 1866, by summoning 
John M. Morehead as garnishee.” 

At the return term of the attachment and garnishment, the 
death of Mr. Morehead was suggested of record, and an order 
made that a scire facias issue to John L. Morehead, J. A. 
Gray, and J. T. Morehead, his administrators, commanding 
them to appear at the next term thereof, and show cause why 
they should not answer the said attachment, which was served 
on their intestate. 

The defendants, as administrators of J. M. Morehead, for 
answer to the scire facias, answered that their intestate having 
died before the return day of said garnishment, they were not 
compellable, by law, to answer the summons of garnishment. 











IN THE SUPREME COURT. 





i 


Tate, 0. Morneneap, ef al. 





i 


The plaintiff moved for conditional judgment, which wag 
refused by the Court. 

His Honor, upon consideration, adjudged that the defends 
are not compellable to answer to the garnishment served on 
their intestate, and are hereby discharged from making answer 
thereto, from which the plaintiff appealed. 


Mendenhall and Scott & Scott for plaintiff. 


1. No action, suit or other proceeding, of whatever nature, 
brought to recover money, property, &c., or to have relief ot 
any kind whatever, &c., shall abate by reason of the death ot 
either party. See Rev. Code, chap. 1, see. 1. 

2. An attachment served in the hands of the garnishee, J. 
M. Morehead, as a debtor, is substantially an action at law 
by thedefendant Burrows, in the attachment, against Morehead, 
the garnishee; and as the said Burrows could in an action 
against Morehead, upon his death, have revived a suit against 
his representatives, so can the present plaintiff revive this 
action against said representatives. The two cases are strictly 
analogous: See Patton v. Smith, 7 Ire., 488; Parker v. Scott, 
64 N. ©. 118. 

8. The service of an attachment in the hands of a garnishee, 
creates a lien on the debt, or property, in his hands, or due by 
him to the debtor. See Zindell v. Wall, Bus. 3. Suppose in 
the case of Parker v. Scott, 64 N. C. R.,118, the summons had 
been served on Bledsoe at 8 o’clock ooenalin, and he had died 
the neat day, would the lien created by the summons have been 
lost to the plaintiff? We think it certainly would not. . It 
would have been 4 vested right, which could not have been 
divested by the death of the garnishee. 

4. The garnishee must answer according to his ability and 
information, and so we think his administrator must ; and if 
the administrator cannot, from want of knowledge or informa- 
tion, answer satisfactorily, or shall make “ such a statement of 
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facts that the court cannot proceed to give judgment thereon, 
an issue shall be made up,” &c. See Rev. Code chap. 7, sec. 9. 
Of course no judgment can be had against the administrator 
which could not have been had against the deceased garnishee. 
But the administrator only stands in his stead and represents 
him, and is liable in the same manner and to the same extent 
that the intestate was. ?ussell v. Hinton, 1 Mur. 468, Gee v. 
Warwick, Mar. & Hay. 49. Ibid 99. Ibid 544. 

6. But the representatives of the garnishee insist—we pre- 
sume they will here as they did below—that they cannot 
answer or plead, and if they did so, might be torced to commit 
a devastavit, and tor this position rely upon the case of Welch 
v. Gurley, Mar. & Hay. 510. How does that case differ trom 
this? In that the garnishment issued against the administra- 
tor and not against his intestate in his life time. Again, we 
submit that is not good authority and has been overruled ; the 
administrator has the right to plead any plea whatever. See 
Russell v. Hinton, 1st Mur. 468, also, Cowles v. Oaks, Adm. 
3 Dev. 96. Again, this case says there can be no oyer. 
In this iserror. See Bony. L. D. garnishment 555, and Brook’s 
Abridgment, garnishee and garnishment. Again, they say in 
Gee v. Warwick, Mar. and 2 Hay. 644, that heir or de- 
visee can answer ; if so, why cannot representatives? They 
will be as able to answer as the others. 


Dillard & Gilmer, for detendants. 


Pearson, C. J. The proceeding was commenced under 
the old mode of procedure, and must be considered without 
reference to ©. C. P. 

“ Actio personalis moritur cum persona” is a maxim of the 
common law. The action abates by the death of either plain- 
tiff or defendant. When the matter originated in contract, 
the cause of action still existed; and anvther original writ 
could be purchased, and another action brought by or against 
the executor or administrator of the party dying, except in the 
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actions of account and debt on simple contract, for the reason 
that the subject of the action was peculiarly within the knowl 
edge of the original parties to the contract, which entitled the 
defendant to his “wager of law.” 3. ed. 3. ch. 7, “actions 
may be brought by executors or administrators for injuries to 
personal property, when the estate of the one party has been 
increased, and that of the other diminished, by such wrongful 
act. So, as the lawthen stood, all actions abated by the death 
ot either sole plaintiff or sole defendants; but for matters ex 
contractu and for matters ex delicto, arising out of an injury 
to personal property, an action might be brought by or against 
the executor or administrator; and the fact that an action had 
or had not been commenced between the original parties, was 
of no significance ; that action was dead, and the question de- 
pended upon the right of the personal representative to in- 
stitute a new one. 

To remedy the inconvenience of the abctement of actions, 
and to save the expense of a new action, by or against the exe- 
cutors or administrators of a party dying, it is provided in 
17 Car. II, ch. 8. sec. 1. “in all actions the death of either party 
between the verdict and the judgment, shall not be alleged tor 
erorr, 80 as such judgment be entered within two terms after 
such verdict ;” and by 8. and 9 Will. III ch. 11 sec. 6. 

In all actions to be commenced in any Court of record, if the 
plaintiff or detendent happen to die, after interlocutory, but 
before final judgment, the action shall not abate by reason 
thereof; ¢f such action might be originally prosecuted or 
maintained by or against the executors or administrators of 
the party dying. The executors or administrators of the party 
dying may be brought in by scire facias, and the case pro- 
ceeded in by inquiry of damages and final judgment. 2 Saun- 
ders, note 72. K. L. 

The remedy is further extended by our statute, 1786: “It 
shall be lawful for the heirs, executors or administrators, to 
carry on every suitor action in Courts, after the death ot either 
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plaintiff or defendant, and every such suit or action may be 
proceeded in by application ot the heirs, executors or admin- 
istrators of either party.” Rev. Stat. ch. 1. sec. 1, (abatement.) 
Construing this statute by the settled rule, that general words 
are to be confined to the mischief which it was the intention 
to remedy, its operation is, beyond question, confined to suits 
and actions, which might be originally prosecuted or maintained 
by or against the heirs, executors or administrators of the party 
dying. In other words, the object being to prevent the incon- 
venience ot the abatement ot suit and action; the statute can- 
not, incidentally, have the effect of allowing turther pro- 
ceedings in actions or suits, which could not have been origi- 
nally prosecuted or maintained by or against the heirs, execu- 
tors or administrators of the party dying. For instance: an 
action of slander could not be proceeded in, by or against the 
personal representative of a party dying, because it had been 
commenced in the life time of the parties. For had. it been 
the intention to make a change so fandamental, the purpose 
would have been expressed in direct terms. 

The act ot 1786, is re-enacted in the Rev. Code, ch. 1, sec. 1, 
{abatement,) in terms more amplified, but having the same legal 
efiect ; care is taken to “except suits for penalties and for 
damages merely vindictive;” showing the construction that 
was put on the act of 1786, and excluding the idea of an inten- 
tion to extend the remedy beyond the mischief. But on the 
contrary, to confine the general words “actions, suits, bills in 
equity, or information in the nature of a bill in equity, or 
other proceeding of whatever nature,” to cases, when the pro- 
ceeding might have been originally instituted by or against the 
heirs, executors or administrators of the party dying. The 
express words ef the exception being used by way of example 
merely, and not as excluding other cases of a similar nature 
and falling under the same principle. Broom’s Leg. Max. 
638. Suits for penalties and for damages, merely vindictive, 
we have seen, wonld have been excluded by construction from 
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the operation of the general words, as going beyond themig. 
chief ; so, the express exception, otherwise than as an e 

falls under the rule, “an expression which merely embodigs, 
that which would in its absence have been implied by law, is 
altogether inoperative.” Ibid. 494. 

For illustration, an action in the name of the A 
General, against a person tor usurping an office, setting ont the 
name ot the person rightfully entitled to the office, and de- 
manding a surrender of the office, and an account of the 
fees and emoluments Code Civil Procedure, Section 369, 
The defendant dies, after summons served. The proceeding 
is at an end: For, although embraced by the general words of 
the statute, Rev. Code, ch. 1,8. 1, it: is not within the mis- 
chief, as the proceeding could not have been originally com- 
menced against the executor or administrator, of the alleged 
usurper of the office; tor the proceeding is special in its nature, 
and can only be brought against the usurper in his lite time. 
The cause of action does not survive, and the account for the 
fees and emoluments being a mere incident, falls with the 
principal. For the same reason that the action guare impedit, 
abates by the death of the incumbent of the office and cannot 
be proceeded in against his personal representative, inasmuch 
as he is not liable to an original proceeding of that kind. To 
apply this learning to our case, the proceeding by attaching a 
debt due to an absconding debtor by garnishment, in the hands 
of one, supposed to be indebted to him, for the purpose of com- 
pelling an appearance, is special in its nature, the garnishee is 
required to answer upon oath, whether he is indebted to the 
absconding debtor, and if so, how much? This is peculiarly 
within his knowledge, and for that reason, the proceeding like 
the action of account and of debt on simple contract, cannot be 
prosecuted or maintained against an executor or administrator. 
This is settled ; ( Welch v. Gurley, 2 Haywood, 334,) and such 

has ever since been taken to be the law ; consequently upon 
the death of John M. Morehead, the proceeding abated, and 
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cannot be proceeded in, after his death, against his administra- 
tors, as they could not have been originally proceeded against, 
by the process of garnishment. 

The suggestion that, by the service of the garnishment upon 
J. M. Morehead, in his life time, the plaintiff had acquired a 
lien on the debt due by him to Burrows, which was a “ vested 
right” that could not be lost by his death, will be seen to have 
nothing to rest on, by adverting to the principles above set 
out. The plaintift had a lien on the debt to compel the ap- 
pearance of the defendant in the action ; but since the act of 
1866-67, the detendant may replevy and plead without giving 
a replevy bond. Holmes v. Sackett, et. al., 68 N. ©. 58. So 
that the idea of a “ vested right,” is out of the question, and 
the inconvenience or hardship, is nothing like that of a plaintiff 
in an action of slander, who has what is called a “ vested right ” 
in the bail bond, when if the defendant happens to die before 
final judgment, all is gone by the abatement of the action. 

We concur with his Honor. Judgment affirmed. 


Pgr Curiam. 
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J. N. HARSHAW and J. C. HALLYBURTON, Executors of JAQoR 
HARSHAW vo. W. F. McKESSON and N. W. WOODFIN, 


An agent acting under a parol authority, cannot bind his principal by 
any covenants, and when the principal never delivered them, they can. 
not be regarded as his deeds. 


Where A is indebted to B by note, and the latter gives to the formers 
mortgage to secure the payment of the note, there is an implied promise 
on the part of B, that by the acceptance of said mortgage, he will sus. 
pend action upon the said note. 


Civil action tried betore Afitchell, J., at Spring Term, 1871, 
of Burxe Superior Court. 

The plaintiffs declared upon a single bill executed by the 
defendants and payable to the plaintiffs’ testator, for thirty-one 
hundred and sixty-four dollars and seven cents, principal 
money. 

The defendants in their answer admit the execution of the 
single bill, but say they executed to plaintiffs’ testator mort 
gage deeds, conveying large tracts of lands in Burke, Bun- 
combe and adjoining counties, to secure this and other debts 
due decedent. That at the time of the execution and delivery 
of said mortgage deeds, and as a part of the same transaction, the 
plaintiffs’ testator, by his lawfully authorized agent, executed 
and delivered to them, covenants, whereby he obligated himselt 
to give them indulgence for three, four ‘and five years, one- 
third of said debt to be paid at the expiration of each period, 
and that this action is brought within and before the expiration 
of the time these defendants were to be indulged. 

That the said covenants are a bar to this action. 

The defendants introduced the mortgages and covenants. 
McKesson, one of the defendants, testified the covenants were 
given to him at the time of the delivery ot the mortgages, and 
that the whole transaction of signing, sealing, and delivering 

the mortgages and covenants, and that J. N. Harshaw, son of 
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decedent, represented himself as fully authorized by his father 
to do and perform all business connected with these debts 
and mortgages. 

J. N. Harshaw and J. C. Halyburton, the plaintifts, testitied 
that the mortgages and covenants were delivered about the 
same time on the same day, but could not say which were 
delivered first. They expressly denied any power or authority 
from their testator, Jacob Harshaw, to do anything more than 
receive the mortgages, and have them proven and registered. 

The defendants’ counsel requested his Honor to charge the 


jury: | 


ist. If J. N. Harshaw had authority under seal to execute the 
covenant, relied on as a detence, the plaintiffs are not entitled 
to recover in this action. 

2d. Whether he had authority under seal or not to execute 
said covenant, it the said covenants and mortgage deeds were 
delivered for, and by, J. N. Harshaw, for his father, at the same 
time, and as parts of one entire transaction, the plaintiffs could 
not recover in this action. 

His Honor gave the first instruction, and substantially the 
second, adding, however, “ But if J. N. Harshaw was the 
agent of his father to receive for him the mortgage deed ot 
defendants only, and had no authority in writing, or in other 
form, to bind him to any agreement, such as the paper writing, 
purporting to be a covenant, purporting to be signed and sealed 
as agent ot his tather, said alleged covenant would not avail as 
a defence, and the authority to accept a deed for his father, 
would not be ground to imply he had authority by such paper 
writing or alleged covenants. 

Verdict and judgment for plaintiffs. Appeal by defendante. 


Battle & Sons, tor plaintitis. 
Rogers & Batchelor, tor defendauts. 


Ropman, J. Tiiis action was brought on a bond made by 
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defendants to the testator ot plaintiffs, on 25th December, 1860, 
payable one day after date. The defence is that the testator in 
1867, aecepted deeds by which defendants severally 

to him certain lands, with conditions to be void, if the several 
grantors should pay certain described debts, (of which this bond 
was one) one third in three years, one other third in fouryearg, 
and the rest in five years; and thereby promised to 

action on the bond until the conditions were broken. 

All the facts which we consider material are admitted, or 
not denied. The mortgages were executed as pleaded. The 
testator was not personally present when they were delivered; 

but he had given to the present plaintiffs by parol, authority to 
aceept the mortgages. At Bae same time at which the mort- 
gages were delivered, J. N. Harshaw, one of the plaintiffs, 
executed covenants under al in the name of the testator, re 
ferring to the mortgages, and agreeing that no suit should be 
brought before the expiration of the periods mentioned_in 
‘them. But he had no authority under seal from the testator, and 
he swore that he had no authority to do any thing more than 
receive delivery of the mortgages. The supposed covenants 
must therefore be put out of the case. 

The defendants in substance requested the Judge to instruet 
‘the jury, that whether J. N. Harshaw had authority under seal 
or not, to execute the covenants, if the mortgages were accepted 
and the covenants executed by him for the testator, the plain- 
tiffs were not entitled to recover. The Judge gave the instrue 
tion with this addition: “ Butit J. N. Harshaw was the agent 
of his father (the testator) to receive for him the mortgage deeds 
of ,the defendants only, and had no authority in writing or in 
other form to bind him to any agreement, such as the paper 
writing purporting to be a covenant, purporting to be signed 
and sealed, as agent of his father, said alleged covenant would 
not avail as a defence, and the authority to accept a deed for 
his father, would not be ground to imply he had authority by 


such paper writing or alleged covenant.” 
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The jury found for the plaintiffs, and the defendants appealed. 

The instructions asked of the Judge, and those given by 
him, enable the defendants to raise two questions : 

1. Putting the supposed covenants out of view, was there 
implied from the acceptance of the mortgages, a contract on 
the part of the testator to delay suit for the periods therein 


specified ? 
2d. Was such an implied parol contract valid to suspend the 
tight of action on the bond now sued on # 

Inasmuch as the learned counsel who argued this case, di- 
rected most of their attention to other questions, perhaps some 
observations are needed to show that these are the propositions 
on which the case must necessarily turn. On the one hand it 
is clear that as J. N. Harshaw had no power under seal ‘to 
execute the alleged covenants, and as the testator never deliv- 
ered them, they cannot possibly be regarded as his deeds. At 
the utmost they amount merely to a parol agreement on his 
part to suspend suit. So that any disenssion of the effect of « 
covenant not to sue, is out of place. 

On the other hand, it is admitted in the pleadings that the 
plaintiffs had authority to accept the particular mortgages with 
their provisions. As to what is said further in the plaintiffs’ 
replication, that a/ter the delivery of the mortgage by Woodfin, 
the testator entrusted it to him to have registered, and that he 
neglected to have it done for five months, and until prior liens 
had been acquired on the mortgaged property, by strangers ; 
there is no evidence of the fact at all. It is pleaded by the 
plaintiff, but surely it cannot need to be said, that the pleading of 
a party, although evidence against him of the highest character, 
is no evidence for him. And even if the fact had been proved, 
although it might have been ground for an action against 
Woodtin for negligence, it could not have defeated the effect 
of the acceptance of the mortgage by the testator. Moreover, 
if it had been proved, there is no allegation of the kind in re- 
ference to the moitgage from McKesson, which would stil! re- 
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main as a sufficient consideration to support the promise of'the 
testator, if any was implied. This, therefore, must be put out 
of view. Putting aside these irrelevant matters, nothing re 
mains but the two questions stated, which do legitimately and 
necessarily arise upon the facts, and upon the instructions of 
the Judge. 

Upon the first ot these questions, we have had no difficulty. 
The grantors could have had no consideration for making the 
mortgage in its terms, but an agreement on the part of the 
testator to suspend suit. The testator also received a valuable 
consideration for his agreement in the additional security tor 
his debt. The authorities for this view of the case, (considered 
as distinct from the proposition involved in the second que- 
tion) are abundant. For example, if the holder of a bill of ex- 
change past due, take from the maker another bill on time, for 
the amount of the first ; it is an accord and satistaction of the 
first. Kendrick v. Lomax, 2 Cromp. & J. 405; 2 Pars. Cont. 
684. This is because, in taking the second bill, there was an 
implied promise to suspend suit on the first. See also, to the 
same effect Maillord v. Duke of Argyle, 6 M. & G. 40, (46 E. 
C.L.R.) Baker v. Walker, 14 M. & W. 465. Putmany, 
Lewis, 8 John, 389. Fishiev. Larned, 21 Wend. 452. Myers 
v. Welles, 5 Hill 463, 1 Smith L. C. American note to Cumber 
v Wane, p. 456-57. 

Parsons further says, (p. 685): “ Nor is it necessary that 
the accord and satisfaction should go so tar as to extinguish the 
original claim. If there be a new agreement resting on suf 
ticient consideration and otherwise valid, to suspend a previons 
claim or cause of action, until the doing of a certain thing or 
the happening ot a specified event, an action cannot be main- 
tained on that claim in the meantime.” 

Mr. Parsons adds: “But such agreement to suspend or 
delay, will not be inferred from the mere giving of collateral 
security with power to sell the same at a certain time if the 
debt be not paid.” 
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We have examined the case of Hmes v. Widdawson, 4 ©. & 
P. 151, to which he refers as authority tor this last observation, 
and the collateral security differs from this in its terms, so 
materially, as to make the case not applicable. 

In this case we think it is a necessary implication from the 
conditions of the mortgage, that the mortgagee agreed to sus- 
pend suit on the bond. 

On the second question we have had more difficulty. 

It the bond which was the subject of the parol agreement to 
suspend suit, had been not a bond, but a writing only, the 
authorities cited would leave no doubt that the agreement was 
valid. The difficulty arises trom the maxim thus stated in 
Blake’s case, 6 Co. 48. Wihil tam conveniens est naturali 


equitati quam unumquordque depolio eo ligamine quo ligatum 
est. 


This maxim cannot truly claim to be founded in natural 
equity. There is nothing contrary to equity in permitting 
a contract to be dissolved or altered, in any way. Reasons of 
policy or convenience may require the release or change to be 
evidenced in a particular manner to prevent surprise or fraud, 
or to furnish clear proot of the fact. But any law which re- 
quires a particular ceremony, such as attaching a seal, is purely 
arbitrary, and no more necessary to natural equity than the 
rule requiring two witnesses to a will. This is sufficiently clear 
from the consideration that the maxim is peculiar to the 
English and unknown to the jurisprudence of other nations. 
This maxim has long since ceased to be maintained in its in- 
tegrity, if indeed it ever was. A judgment of record may be 
discharged by a release under seal. Barker v. St. Quintin, 
12 M. & W. 453. It is settled upon the authorities that a 
specialty cannot be discharged by any thing less than a specialty 
before breach. Broom Leg. Max. 846—7, and Cope v. Jameison, 
10 Ire. 193. And in Blake’s case wdc. sup. it is said that when 
a duty accrues by the deed in certainty, as by covenant, bill or 








IN THE SUPREME COURT. 





HarsHaw et al. o. McKesson & Wooprin. 





Sr 


bond, to pay a sum of money, it must be avoided by matter of 
as high a nature. 

But in Weal v. Sheafield, Cro. James 254, « distinction wag 
taken, which left this doctrine only a barren technicality, viz: 
that a plea of satisfaction, though bad if pleaded to the bond, 
was good, if pleaded as a satisfaction of the swm due by the 
bond. In the United States this distinction has been looked 
on as touching the form only, and the supposed rule has been 
substantially disregarded; Strong v. ILlolmes, 7 Cow. 225; 
State v. Cordon, 8 Ire. 179. This present view of the law in 
England is stated in a note of Sergeant Manning to May y, 
Taylor, 6 M:.& G. 262, (46 E. C. L. R. 259,) as follows: 

“The distinction appears to be this: there can be no digpen- 
sation with a contract under seal, except by a release under 
seal. Accord and satisfaction before breach is therefore a bad 
plea in covenant, because it amounts to a dispensation. But 
accord and satisfaction after breach is a good plea, because the 
subject matter of the payment and acceptance in satisfaction is 
not the covenant which still remains entire, but the damages 
sustained by the particular breach of it for which the action 
is brought.” 

There is.little use in holding on to a rule, after it has beep 
reduced to such a shadow. 

There is also a class of cases, arising ont of ‘arrangements 
made by a debtor with his creditors for a discharge of their 
debts on a partial payment, where the agreement is entoreed 
and the creditor prevented trom suing until a tailure by the 
debtor to perform the condition, on the ground that his doing 
so would be a fraud upon the other creditors who had been 
indueed to join with him in the agreement. Good v. Chese- 
man, 2 B. and Ald. 328, (22 E. C. L. R.), certainly it could 
never be held imsuch a case, tliat a creditor by bond, would 
stand on any different footing from one by writing only. In 
this case, the mortgages by McKesson and Woodfin, were each 
inducements for the other. 
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In all these cases, if the matter can be pleaded as satisfaction, 
it must be equally good when pleaded only in suspension of 
the action. 

In fact it may fairly be doubted, whether the strict rules 
applicable to bonds before they were made negotiable, con- 
tinued to be so, after they became, as they have with us, acom- 
mon form ot commercial paper. 

We think that the defendants were entitled to the instruc- 
tions asked for ; and that his Honor erred, in saying that there 
was no promise to suspend action, implied by the acceptance 
of the mortgages. We think such a promise was implied, and 
that the acceptance of the mortgages suspended the right of 
action. 


- Per Curram. Venire de novo. 








WILLIAM MASTIN et al. ». ELAM MARLOW et al. 


After the pleadings are made up and whilst the trial is progressing, it is 
irregular to move to dismiss the complaint, or Bill in Equity, for defects 
apparent upon the face of ti® complaint or Bill in Equity, except where 
there is a manifest defect of jurisdiction in regard to the subject matter, 
as distinguished from a want of jurisdiction in respect to the person, or 
a statement of a defective cause of action, as distinguished from a defeo- 
tive statement ot a cause Of action. 

Where there is no proof of positive fraud or imposition, the contract of an 
heir expectant to convey what may descend to him by the death of the 
ancestor, is, obligatory upon him, and such contract will be enforced by | 
the Courts, 

Where the consideration is fair and adequate and no undue advantage 
has been taken, the decree is for specific performance, where advantage 

has been taken of the necessity of the heir expectant, the contract is 

held as a security for the return of the money actually advanced 
together with interest. 
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Where A, an heir expectant of B, executed a deed to C, for “ his entire 
interest in all the personal estate of B, and also his entire interest in aij 
the real estate of B, that he the said A may be entitled to as one of the 
children and heirs at law of B,” it does not convey such an interest as 
‘could be enforced in a Court of Law under the old procedure, but 
resort must have been made to a Court of Equity. 

McDonald vy. McDonald, 5 Jones, Eq. 211, cited and approved. 


Bill in Equity, heard before Mitchell, J., at Spring Term, 
1871, of Wm xes Superior Court. 

The bill alleges that one James Marlow had, by inquisition, 
been found to be non compos mentis, and that the defendant, 
Linda, who intermarried with the defendant, Hilliar Marlow, 
conveyed by deed, for a valuable consideration, to the eom- 
plainants, William B. Mastin and William B. Trausaw, all their 
interest and expectancy as heirs at law of the said James 
Marlow, in two tracts of land, belonging to him, and par- 
ticularly described in said deed. That by the said deed of con- 
veyance the said Hilliar Marlow and his wife, Linda, con- 
veyed absolutely to complainants Mastin and Trausaw, in fee 
simple, their ertire interest in and to the said lands of James 
Marlow, with a covenant of warranty of title to the said com- 
plainants , that the private examination of the feme detendant, 
Linda, was duly taken, and said deed was duly registered; 
that they also bought the expectancy ot the defendant, Elam, 
also an heir at law of James Marlow, for value, in the lands 
above described, and received a deed therefor with full 
covenants of warranty, and paid all the consideration therefor 
except an inconsiderable amount, which they are ready to pay 
_ at any time. 

The complainants further allege that since the death of James 
Marlow, they have repeatedly called on the defendants, Hilliar 
Marlow and Elam Marlow, and have respectively requested 
them to perform their agreements towards your orator, 
specifically, as complainants were advised that some further 
assurances by deed were necessary, fully and legally, to convey 
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the interest and title of the said Hilliar and Linda, his wife, 
and the interest of the said Elam Marlow to complainants, 
according to the several agreements above set forth. 

That the said defendants, Hilliar Marlow and wife, Linda, 
and Elam Marlow, have, since the execution of said deeds to 
complainants, sold their said respective shares in said lands to 
Dr. James Calloway, for the same prices respectively that com- 
plainants gave for said shares, and they have allowed the said 
Calloway to enter into possession of said lands; that the said 
Calloway has subsequently conveyed the whole or greater part 
of said shares to Phineas Marlow, now dead, who, prior to his 
death, sold and conveyed the whole or a part of said shares in 
said lands to the defendant Harrell Hays. 

The complainants further allege that they are each entitled 
to five forty-second parts of said lands, and that the said 
James Calloway and Phineas Marlow had full notice and 
knowledge that the said Hilliar and wife, Linda, and the said 
Elam had agreed and contracted to sell their said interests in 
said lands, and had respectively executed the said instruments 
of writing above described to complainants for the same. 

The complainants also aver their readiness to perform their 
agreements respectively, and specifically, in all things remaining 
to be done, and ask that all necessary accounts be taken of the 
rents and profits of said lands, &c., and that detendants be 
required to convey _— described shares of land to com- 
plainants. 

At Spring Term, aan, the defendants moved to dismiss the 
bill, because taking all the facts set forth therein to be true, the 
complainants were not entitled to the relief prayed for, and that 
said bill be dismissed on the ground that the plaintiffs’ remedy 
at law was complete. 

His Honor being of opinion with the defendants, ordered 
the bill to be dismissed with costs, and plaintiffs appealed. 

W. P. Caldwell, with whom was Armfleld, for complainants. 
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A father is seized in fee of land. The son, in the life of the 
father, for a valuable consideration executes and delivers a deed 
of bargain and sale to the plaintiff, in tee, for his interest in 
the land, and warrants his interest. The deed is duly proven 
and registered. The father dies intestate. The son, by deed, 
conveys to Calloway, with notice of the sale to plaintiff. Qan 
the plaintiff maintain ejectment against Calloway or against 
his bargainee in possession 

1st. Bargain and sale is a contract to convey the land, and 
the bargainor becomes a trustee, or is seized to the use of the 
bargainee. 2 Bl. 273, he must be seized at the time, so that 
this seizin can instantly pass, and if he is not seized at the 
time, or has no vested interest, the instrument is void asa 
conveyance. It is an executory coritract. 

2d. Upon the descent to the son, does the title pags to the 
plaintiff, by reason of the estoppel? In Rawlin’s case, 4 Coke 
Rep. 52, it was decided that when A, having nothing in land, 
demised it by indenture to B for 6 years, and atterwards 
obtained a term of 21 years, that term was bound by the 
estoppel, and it was not only a bar to A, but the estoppel 
passed the estate. And it was decided that a fine levied by a 
contingent remainderman, or by an heir expectant in the life 
of the ancestor, bound the estate by the estoppel, upon the 

happening of the contingency and the descent. Such was also 
the effect of a common recovery and of a'feofiment; they not 
only concluded the parties, but transterred by estoppel, future 
estates. 

But such was not the eifect of grants and releases at common 
law ; and it was early held that the conveyances by bargain 
and sale, lease and release, and all conveyances operating 
under the statute of uses, were mere grants, and for a want of 
the seizin, were governed by the samerule. It has been held 
in several of the States of the Union, that the estoppel grew 
out of the warranty usually contained in our conveyances 
under the statute of uses; and that if a deed had a general 























e 
d 
2 








JUNE TERM, 1871. 





Mastin et al, 0. Marntow et ai. 





warranty, the parties were not only concluded, but subsequently 
acquired, estates actually passed by estoppel. But that a 
warranty has no such effect see Smith’s Leading Cases, 
629-630. Warranty, in a bargain and sale, neither bars the 
grantor or those claiming under him, upon the subsequent 
descent ot the estate, and the estate does not pass by the 
estoppel. The editor cites Bivans v. Vanrant, 15 Georgia 
Rep. 321. He also cites Jacocks v. Gilliam, 3d Mur. 47, and 
same case Gilliam v. Jacocks, 4 Hawks, 310, which decides 
that a bargain and sale, with warranty by tenant, in tail, does 
not make a discontinuance. Taylor, C. J., says that the war- 
ranty in a bargain and sale is a personal covenant. To the 
same effect is cited in Spruill v. Leary, 13 Ire. 255-408, 
the dissenting opinion of Pearson, J. With or without war- 
ranty, a deed of bargain and sale of an estate, not vested in 
interest at the time the deed is executed, is void at law, but will 
be enforced in equity, as an executory agreement to convey, and 
will be rendered effectual by a decree, as soon as the interest 
intended to be conveyed actually vests. Sm. Ld. C. 641, and 
authorities there cited. 

In our case, the land itself is not conveyed, and the deed 
only attempts to convey the expectancy, the interests of the 
bargainor ; and the warranty is not of the land nor of any 
estate in the land, but of the bargainor’sinterest. It is. nothing 
but a contract. Where.lands is held adversely, and he who 
has the right, makeg™® deed, the bargainee cannot maintain 
ejectment against the tenant; Ist, because he has only a chose 
in action ; 2d, tor the reason, whieh I think is the true reason, 
that the full use cannot be raised out of anything whereof the 
possession cannot be instantly executed by the statute. If 
the bargainor afterwards gets the possession, the right in the 
bargainee is a scintilla, which, by his entry is enlarged into 
the full estate, and the baryainee may maintain ejectment 
against the disseizor of the bargainor, and it is not by virtue of 
the warranty or estoppel. 
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So, if the bargainor in possession has no title and makes 
deed, and then gets the right, the bargainee gets the full estate, 
because the bargainor could raise the use and the statute 
executes the possession, and when he afterwards purchases, he 
only gets the right. A Court of Equity will hesitate to con. 
sider a deed, made in any terms, by an expectant heir, as an 
estoppel, for the reason that in equity the deed is prima facie 
fraudulent and void, and is an exception to the rule, that frand 
must be alleged and proved; White v. Tudor, L. C. in Eq. 
420, et seq., and this suspicion extraordinary of the Court, will 
always induce it to claim the full jurisdiction of any case in 
which a question of such deed isinvolved. In MeDonald v. Me. 
Donald, 5 Jones Eq. 211, the plaintiff had sold by deed his 
expectancy, and the suit was for the personal estate. But the 
Court lays down the law, as contended for in this case. See 
eases there cited. 


Bailey, for detendants. 


1. An heir presumptive or apparent in the lifetime of his 
ancestor, sells, or professes by writing to sell, to the plaintiff 
the real estate of such ancestor; afterwards the ancestor dies, 
and the same person conveys by deed to the defendant. We 
submit that such a bare expectancy was not the subject of a 
sale at law or in equity, and the a d sale is a nullity. 
The doctrine is well settled, both in d and in America; 
Jones v. Roe, 3 T. R. 88; Carlton v. Leighton, 3 Mer. 667; 
2 Shars. Black. 290 W.; 3 Washb. Real Pross. 302; Davis v. 
Haden, 9 Mass. 514. 

2. If it could operate to any intent it can only be by estoppel, 
in which case the interest, when it accrned, would feed the 
estoppel and convey a legal title ; but in no event can a bill in 
equity be maintained. 


Pearson, C. J. This is the second instance at the present 




















JUNE TERM, 1871. 701 








Mastin et al. o. Martow et al. 








Term, of a case, when in the midst of a trial, the proceedings 
are abruptly stopped by a motion to dismiss. One on the com- 
mon law docket, Garrett v. Trotter,§ Ante. 430, and this case 
on the equity docket, when after “replication and commis- 
sions,” depositions and order of publication, the case is set for 
hearing, and while being heard is put an end to, by a motion 
to dismiss. 

This mode of procedure is irregular, and gives rise to great 
inconvenience and useless cost. 

At law, the orderly mode of procedure is by demurrer ; or 
else by motion in arrest of judgment, after the trial. 

In equity, by demurrer, or else by reserving in the answer 
the same right to make the objection at the hearing, as if it 
had been made a special ground of demurrer. 

This erratic course ot a motion to dismiss, in the midst of the 
hearing, should never be allowed, except, when there is a man- 
ifest detect of jurisdiction in regard to the subject matter, as 
distinguished from a want of jurisdiction in respect to the per- 
‘son; or a statement of a defective cause of action, as distin- 
guished from a defective statement of a cause of action; and 
the plaintiff by his own statement shows affirmatively, that he 
has no cause of action, and cannot be helped by the power of 
amendment, or any other indulgence in the reach of the Court. 

His Honor considered this case as one of that extreme kind, 
for that, by the plaintifis’ own showing, they had a complete 
remedy at law, and mrt of Equity could, under no conjune- 
tion of circumstances, have anything to do with it. 

We have here an illustration of the wisdom of adhering to 
the regular mode of procedure, for, as it turns out, the plain- 
tiffs have not only no complet: remedy at law, but the defen- 
dants seek to turn the tables, and say the plaintiffs have no 
remedy either at law or in equity ; and so the bi!l should have 
been dismissed, because they have no status in avy court, and 
no right at law or in equity. 

The.original position and the one on which his Honor acted, 
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was, that the deed to plaintiffs conveyed the legal title, and so 
they had a complete remedy at law. The deed on its face does 
not purport to convey the land, but “the entire interest of 
Elam Marlow, in all the personal estate of James Marlow, and 
also his entire interest, in all the real estate of the said James 
Marlow, that he, the said Elam Marlow, may be entitled to, as 
one of the children and heirs of the said James Marlow ; his 
share being one eighth part of the personal and real estate of 
the said James Marlow.” 

The defendants were compelled to abandon this position ; 
for nothing is clearer, than that to make a grant operative, 
there must be a grantor, a grantee and a thing granted ; here 
there was grantor and grantee, but nothing that was the sub- 
ject of a grant; James Marlow being alive. The ingenious 
counsel for the defendants then fell back on a position in the 
same line; that although the deed could not take effect, to pass 
the title directly, yet it operated by way of estoppel; and the 
subsequent acquisition of the estate, by the death of James 


Marlow, and the descent cast fed the estoppel, and did in fact 


pass the estate. He was met by the rule, “an estoppel against 
an estoppel, doth. put the matter at large,” and when the vente 
is apparent on the ‘face of the deed, the party shall not be 
estopped to take advantage of the truth. Coke Lit. 352 b. 

Here, the vente did appear on the face of the deed, to-wit: 
that Elam Marlow, had nothing in the Jgnd, which could pass 
by the deed operating as a conveyance OF by way of estoppel, 
for he had nothing which was the subject of a grant. So, that 
position was likewise abandoned on the argument. 

The ingenious counsel then took a position on the other 
extreme of his line of defence, and assumed that the plaintiffs 
had no status in any Court, and no right either in a Court of 
law or of equity, for that, Elam Marlow, the grantor, bad but 
a bare expectancy, a possibility to inherit. which, so tar from 
being the subject of a grant, was not even a matter in regard 
to which a contract could be made. 
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There is a marked difference between what may be the sub- 
ject of grant, and the subject of an executory contract ; any pre- 
gent estate, whether it be in possession, or to be enjoyed in 
possession, after the determination of a particular estate, as a 
reversion or a vested remainder, is the subject ot grant, and 
the title passes thereby ; but a thing not in esse, is not the sub- 
ject of grant. If A makes a bill of sale to B, for his next 
year’s crop, or the next colt of a certain mare, B acquires no 
title to the crop or to the colt. So a contingent remainder 
cannot be assigned, although it is transmissible by descent, and 
according to the modern cases, it may be devised, (therein 
overruling the more ancient cases, where it is held, that a con- 
tingent remainder, the person being certain, and the event 
uncertain, cannot be devised, for a devise is a species of con- 
veyance,) so the expectancy of one named in a will as legatee 
or devisee, or of one who, as in eur ease, is an heir apparent of 
his father, cannot be assigned, for he has nothing to assign. 

So, if A makes a deed to B, setting out the fact, that he is in 
treaiy for, and expects to purchase a certain tract of land, and 
in consideration of, (say $1,000) to him paid, he sells and con- 
veys to B and his heirs, the said tract of land. The deed does 
not pass the title directly or by way of estoppel, for there is no 
estate that can be passed. 

In all of these cases, however, althongh the title does not 
pass, if there be a valuable consideration to bind the bargain, 
the party is not without remedy, for in the case of the crop 
and the colt, “ wt res majis valeat quam pereat,” the law will 
enforce the contract, by allowing damages to be recovered, for 
the breach, and in the other cases, equity will enforce a specific 
performance, treating it as an exeentory contract, provided 
there be a valuable consideration, and the bargain was fairly 
made, and no undue advantage taken either of the party’s igno- 
rance or of his poverty. McDonald v. McDonald, 5 Jon 
Eq. 211. Where the cases are all cited and it will be seen that 
most of them can be reconciled, on the ground, that in the \ 
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cases where the Court refuses to recognize the contract of an 
expectant heir as binding on him, the decision is put on proot 
of positive fraud and imposition. 

The power of an heir expectant to bind himself by contract, 
in regard to what may descend to him by the death of the 
ancestor, is taken to be settled. ‘In seme cases, when the cop. 
sideration is fair and adequate, and no undue advantage has 
been taken, the decree is for specific performance. , In other 
cases, When adyantage has been taken of the necessity of the 
party, the contract is held as a security for the return of the 
money actually advanced, together with interest,while in other 
cases, all relief is refused, because of fraud and imposition. 
Under which of these three classes, the case in hand will 
fall, it is not for us now to say, as the plaintiffs will no doubt 
ask the privilege of amending the bill, so as to make the alle. 
gation in respect to the price paid, and the fairness of the 
transaction more distinct and direct; and also to avoid the 
objection on account of multifariousness, both in respect to the 
parties and to the relief prayed for. These matters not being 
up for consideration before us, upon a motion to dismiss the 
bill for want of equity. 

All of this tends to show how much better it would have 
been to have let the cause come on for final hearing in the 
Court below; so that when it did come up to this Court, it 


, could have been disposed of finally. 


Error. 
Pre Curiam. Judgment reversed. 


Norr.—Justice Boyden being of counsel in the Court below, 
did not sit at the hearing of this cause. 
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RULES OF PRACTICE 


ADOPTED AT JUNE TERM, 1871. 


I. Clerks shall not make out transcripts ot judgments to be 
docketed in another County, until after the expiration of the 
Term, at which such judgments are rendered. All judgments 
rendered in any County at the same Term and sent to another 
County to be docketed, shall be equal in respect to lien; pro- 
vided they be docketed in reasonable time, say ten days, after 
the end of the Term. Adopted January Term, 1871. John- 
son v. Sedberry, 65 N. ©. 5. 


II. All judgments rendered by a Jusiice of the Peace, upon 
writs of summons, returnable on the same day, shall, when 
docketed, stand on the same footing in respect to lien; provi- 
ded such judgments be docketed within reasonable time, say 
ten days, after their rendition. Adopted, January Term. 1871. 
Johnson v. Sedberry, Sup. 


IiI. During the Term at which replication is filed, or as 
soon thereafter, as may be, the Attorney of plaintift, will draw 
up in writing, such issues arising upon the pleadings, as he 
deems material to be tried, and submit the statement to the 
Attorney of defendant, and if he concurs, the statement signed 
by the Attornies, will be filed with the Clerk. Otherwise the 
defendant’s Attorney will make a like statement, and the two 
will be handed to the Judge, who will “settle the issues,” and 
file them with the Clerk, to stand for trial at the next Term. 
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IV. Issues should be tramed in concise and direct terms, and 
prolixity and confusion should be avoided, by not having too 
many issues. 


V. Betore the argument of an appeal, if the Court considers 
the trial of one or more other issues, necessary for the decision 
of the case, upon its merits, additional issues will be made up, 
under the direction of the Court, and be sent to the Superior 
Court for trial, and the case be retained. 


VI. Many records are brought before this Court, in which 
the proceedings and papers are mingled in a confused way, 
without any regard to the order of time, without paging, or 
marginal reterence, by which a knowledge of the subject mat- 
ter may be facilitated. 

Counsel in arguing a cause are thus embarrassed and delayed, 
in finding the matter they are seeking for, and the Court is 
put to much unnecessary labor, therefore, we have seen fit to 
make the following orders : 


Ist. In every record of an action brought to this Court, 
the proceedings shall be set forth in the order of time, in which 
they occur, and the several processes,%orders &c., shall be 
arranged to follow each other in such order, when possible. 


2d. The pages of the record shall be numbered, and there 
shall be written on the margin of each, a brief statement ot the 
subject matter, opposite to such subject matter. 


3d. On some paper attached to the record, there shall be an 
index to the record, in the following or some equivalent form; 


Summons—date, Page 1 
Complaint—first cause of action, °. 38 
a second cause of action, — “« 3 


Affidavit for attachment, &c., “ 4 
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4th. If any case shall be brought on for argument, and the 
above rules shall not have been complied with, the case shall 
be put to the end of the district, or of the docket, or continued 
as may be proper: and it will be reterred to the Clerk of this 
Court, or to some other person, to put the record in the pre- 
scribed condition, for which, an allowance of five dollars shall 
be made to him, in each case, to be paid by the appellant ; and 
execution may immediately issue therefor. 
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Circuit Court of the United States tor the District of North 
Carolina, June Term, 1871, Judges Bonn and Brooks presiding : 

This was an indictment under the 15th section of the act of 
Congress of the 31st May, 1870, entitled “An act to enforce 
the rights of citizens of the United States to vote in the sev- 
eral States of this Union, and for other purposes.” 

The indictment charged that the defendant knowingly 
accepted and held office under the State of North Carolina, to 
which he was ineligible under the provisions of the 3d section 
of the 14th amendment of the Constitution of the United 
States. 

A witness, in behalf of the prosecution, testified that the 
defendant, prior to the commencement of the late rebellion, 
held and exercised the duties of the office of constable, in 
Sampson County, to which office it was shown, by the records 
of the Court of Sampson County, the defendant had been first 
appointed by the County Court, upon a failure to elect by the 
people, and subsequently was elected by the people as the law 
provided ; and in both instances qualified by taking the oaths 
required by law. 

Another witness, in behalf of the government, testified that 
in 1863 he (the witness) was a captain, and was recruiting a 
company for the Confederate service, at Wilmington ; that 
defendant came to him and proposed to enlist in his gompany, 
provided he would accept a substitute and relieve him from 
duty ; that the defendant did enlist in the service and tendered 
a substitute, as agreed upon; and, therefore, he granted to 
the defendant a certificate of exemption, as provided by a Con- 
federate law. 

_ The prosecution further proved that the defendant applied 
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for and received the appointment of Justice of the Peace for 
Sampson County, in 1863, and qualified as such; that he had 
been elected Sheriff of Sampson County in the year 1868, and 
qualified, and continued to perform the duties of the Sheriff 
up to the present time. 

The defendant offered a witness to prove that atter the 
passage of the conscript law by the Confederate Government, 
and when the authorities had commenced to entorce the same, 
he was notified by the conscript officer, in his County, that he 
would be required to perform such service; that a day and 
place had been fixed for the meeting of conscripts, and he had 
been notified to attend ; that he became alarmed, being averse 
to such service ; volunteered to enable him to offer the sub- 
stitute, and thereby obtain exemption for himself. 

This evidence was objected to by the prosecution as irrele- 
vant, but was admitted by the Court. 

The defendant offered further to prove by witnesses, who 
lived in the same County,and near him during the rebellion, 
and with whom he frequently conversed during the time the 
conscript law was being enforced in this County and about the 
time the substitute was furnished by him, that he was opposed 
to the rebellion, and his opposition to fserving in the army. 
This was also objected to by the prosecution, but was received 
by the Court. 

The counsel appearing for the government asked the Court 
to instruct the jury, that the office of constable before the war 
was such an office as rendered those who had held it and there- 
after engaged in the rebellion, ineligible to any office now, 
by the provisions of the 3d section of the 14th amendment, 
unless relieved, as that amendment provides. ° 

The counsel for the government, further asked the Court to 
instruct the jury, that if the defendant had before the rebellion 
so held the office of constable, and thereafter volunteered, 
though he offered a substitute and did no actual military service 
himself, and thongh his purpose may have been to avoid the ser- 
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vice, that he engaged in the rebel service within the meaning 
of the Constitution ; and further asked the Court to instruct 
the jury that if the defendant (having beep constable as afore- 
said) accepted the office of Justice of the Peace under the 
rebel government of North Carolina, though he may have per- 
formed no duty as Justice promotive of the Confederate cause, 
that the acceptance of the office and taking the oath required 
of such office, was such aid or engaging in service of the 
enemies of the United States, as disqualified him from holding 
the office of Sheriff, without the relief required by law. 


District Attorney Starbuck and Bragg & Strong, for the 
United States. 
Battle & Sons, for defendant. 


Bonp, J. Gentlemen of the Jurv. The facts in this case 
have been plainly presented and thoroughly argued to you, and 
it remains only for the Court to instruct you upon one or two 
strictly legal points, to enable you to find a true verdict. 

And in the first place, gentlemen, it you find from the evi- 
dence that before the late war the defendant held the office of 
Constable in the State of North Carolina, and. took the oath 
to support the Constitution of the United States required of 
such officer, and subsequently engaged in the rebellion, it is 

necessary for you to know whether or not he is within the 
meaning of the provisions ot the act of Congress, under which 
he is now indicted. 

The words of the statute, gentlemen, are broad enough to 
embrace every officer in the State. 

There can be no office which is not either Legislative, Judi- 
cial or Executive; and there can be no question, it seems to 
the Court, but that, unless it be possible to find some external 
reasons for giving this broad language a narrower meaning, it 
embraces every office in the State. 

But we can find no such reasons. 


, 
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The act, to be sure, is primitive, and it is argued that it wag 
passed to punish those high in authority iu the rebellious States 
at the time of the outbreak of the rebellion tor their bad faith 
toward the Government they had sworn to support, and was 
not intended to reach those who held minor offices. 

But while the act is primitive in its character, it was passed 
at a time when Congress was endeavoring to restore order 
and government throughout the rebellious States; and it was 
thought that in this effort those who had been once trusted to 
support the power of the United States, and proved false to 
the trust reposed, ought not, as a class, to be entrusted with 
power again—until Congress saw fit to relieve them trom 
disability. 

The words of the act were made just exactly comprehensive 
enough to include such persons, and, in the opinion of the 
Court embrace the office of Constable, which is an Executive 
office, and in North Carolina at the time defendant held it, was 
limited in its exercise and jurisdiction by County lines only. 

If you find that the defendant did hold the office ot Consta- 
ble before the war, and took the oath to support the Constitu- 
tion of the United States, you must, before you find him guilty 
under this indictment, find a further fact, and that is, that he 


engaged subsequently in insurrection and rebellion against the 


United States. 
To establish this the prosecution offers evidence to prove two 

facts, which, if you find to be true, the question arises, do these 

amount in law to engaging in rebellion or insurrection ? 

The first is, that in February or March, 1863, he furnished a 
substitute for himself to the Confederate army. 

This tact, if proved without explanation, would of itself, gen- 
tlemen, be sufficient to show the defendant was engaged in the 
rebellion. 

But the defendant alleges and offers evidence to show that 
he did not do this voluntarily. That he was himselt enrolled 
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and was about to be conscripted and was overcome by force, 
which he could not resist, and the question is whether if you 
find the facts alleged by the defendant, to be true, these exceed 
or justify his conduct in law. We are of opinion, gentlemen, 


that the word engage implies and was intended to imply a 


voluntary effort to assist the insurrection, or rebellion, and to 
bring it to a successful termination ; and unless you find the 
defendant did that, with which he is charged, voluntarily, and 
not by compulsion, he is not guilty of the indictment. But it 
is not every appearance of force nor timid fear that will excuse 
such actual participation in the rebellion or insurrection. 
Defendant’s conduct must have been prompted by a well 
grounded fear of great bodily harm and the result of force, 
which the defendant was neither able to escape or resist. 

And further, the defendant’s action must spring trom his 
want of sympathy with the insurrectionary movement, and not 
trom his repugnance to being in an army, merely. 

When you have determined these facts gentlemen, and have 
applied the law as we have stated it to these two points, you 
will have no further difficulty, for although it is further alleged 
by the prosecutor that the defendant held a commission of 
Justice of the Peace in 1865, under the Confederate Govern- 
ment we are of opinion that he might well have held that office 
without giving adherence or countenance to the rebellion. 

It was absolutely necessary that during that commotion there 
should have been some to preserve order and to restrain the 
vicious and licentious, who without this, would have taken 
advantage of the turmoil to pillage and destroy friend and foe 
alike. He was a mere peace officer and unless it be shown that 
under his commission the defendant did some act in aid of the 
insurrection or rebellion, the fact that he was Justice of the 
Peace is of no consequence in the determination ot his guilt or 
innocence under this indictment. Take the case and remem- 
ber that every reasonable doubt is to be given in favor of defen- 
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dant, and by reasonable doubt we do not mean every indefinite 
uncertainty of mind which you may feel, but such a doubt as 
you can give a reason for on such a doubt as a reasoning man 
would entertain after careful consideration of the proof. 








THE STATE OF NORTH CAROLINA vo. THE TRUSTEES OF THE 
UNIVERSITY and C. DEWEY, Assignee, and others. 


The Circuit Courts of the United States have not jurisdiction of a case 
either at Law or in Equity, in which a State is plaintiff against its own 
citizens. The Constitution of the United States does not confer such 
jurisdiction, nor is it conferred by any act of Congress. Such jurisdic- 
tion is not conferred upon the Circuit Court in this case by the Bank- 
ruptcy act of 1867, because there are other necessary parties than the 
Assignee in Bankruptcy, and without such parties the plaintiff could 
not sustain his suit in any Court. 


Brooks, J., delivered the opinion of the Court. The atten- 
tion ot the Court has not been invited to the question ot juris- 
diction in this case, by either the complainant or respondent, 
in their arguments. Yet, that is a question to be considered 
in the opinion of this Court, and the first properly demanding 
attention. 

All the authority vested in the Courts of the United States 

-to hear and determine causes, arises under the provisions of 
the Constitution of the United States, or acts of Congress. 

By the provisions of the Constitution the Supreme Court of 
the United States is established, and its jurisdiction prescribed 
directly ; and it is further provided that Congress shall have 
power to create or establish inferior Courts. 

Then, we think that it necessarily follows that Congress has 

the power to prescribe the jurisdiction of such Courts. We 
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are sustained in this view by the opinion in thecase of Osborne 
y. The United States Bank, 9th Wheaton, 738, and Sheldon v. 
Gill, 8th Howard, 448. 

The second section of the third article of the Constitution 
relates to the subjects or classes of cases declared to be within 
the jurisdiction or power of the United States Courts, and is 
as follows: 

“The Judicial power shall extend to all cases in law and 
equity arising under this Constitution ; the laws ot the United 
States and treaties made, or which shall be made under their 
authority; to all cases affecting embassadors; other public 
ministers and consuls; to all cases of admiralty and maritime 
jurisdiction ; to controversies to which the United States shall 
be a party; to controversies between two or more States; be- 
tween a State and citizens of another State; between citizens 
of different States; between citizens of the same State claim- 
ing lands under grants of different States,” and lastly, “ be- 
tween a State or the citizens thereof and foreign States, citi- 
zens or subjects.” 

If the framers of our Constitution had proceeded no further, 
it might be contended with more reason that this suit, as insti- 
tuted, comes within the jurisdiction intended to be conferred 
upon the Cirenit Courts. But, as if to leave no doubt upon 
the subject, they proceed in the second clause of the second 
section of the third article to enumerate the classes of cases 
over which the Supreme Court shall have original jurisdiction, 
and with these we find all cases affecting embassadors, other 
public ministers and consuls, and those in which a State shall 
be a party; and it is further provided, that as to all other sub- 
jects included within the jurisdiction prescribed—the Supreme 
Court shall have appellate jurisdiction. 

It may be said that though original jurisdiction is by this 
provision of the Constitution conferred upon the Supreme 
Court, it is not exclusive, but only concurrent with some other 
tribunal. 
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We think that a fair construction of the language of the 


Constitution excludes such a conclusion, and we are happily | 


sustained in this opinion by the opinion of the Court in the 
case ot Gale v. Babcock, 4 Wash. Circuit Court Rep. 199. 

It will be seen that in this case it is decided that the Circuit 
Courts have no jurisdiction of a cause in which a State isa 
party. 

If more authority should be desired upon this point, we refer 
to the case of Osborne v. The United States Bank, 9th Wheat. 
820, in which it is declared—that in such cases in which origi- 
nal jurisdiction is conferred upon the Supreme Court, founded 
on the character of the parties, the judicial power of the United 
States cannot be exercised in its appellate form. 

In the case before us, the State ot North Carolina is com- 
plainant and the only complainant, and it is the character of 
that party that brings the case within the original jurisdiction 
prescribed for the Supreme Court—and consequently, accord- 
ing to the opinion of the Court in the case last cited, is ex- 
cluded from the appellate jurisdiction ot that Court. 

We hold that it was not intended by any provision of the 
Constitution or the laws to confer jurisdiction on this Court in 

‘any case involving many thousands of dollars, (as in this case) 
without the right of appeal in the event either party should be 
dissatisfied with the decision of this Court. 

Again: In the cases of Martin v. Huntex’s Lessees, 1 Wheat. 
337; Cohen v. Virginic, 6 Wheat. 392, it is decided that in 
such cases as draw in question the laws, Constitution, or trea- 
ties of the United States, though a State may be a party, the 
jurisdiction of tte Supreme Court is appellate; for in such a 
case the jurisdiction is founded, not upon the character of the 
parties, but upon the nature of the controversy. Such cases 
may be taken by appeal, or writ of error, from the highest 
judicial tribunal of a State to the Supreme Court of the United 
States. 

The great American Constitutional Judge, in delivering the 
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opinion of the Supreme Court of the United States in Cohen 
vy. The State of Virginia, before reterred to, uses this lan- 
guage : “ It has been also argued as an additional objection to the 
jurisdiction of the Court, that cases between a State and one of 
its own citizens do not come within the general scope of the Con- 
stitution, and were obviously never intended to be made cogni- 
zable in the Federal Courts. The State tribunals might be 
suspected of partiality in cases between itselt, or its citizens 
and aliens, or the citizens of another State; but not in pro- 
ceedings by a State against its own citizens, That jealousy 
which might exist in the first case could not exist in the last, 
and therefore the judicial power is not extended to the last. 
This is very true (says this learned Judge) so tar as the juris- 
diction depends upon the character ot the parties. 

“Tf the jurisdiction depended entirely upon the character of 
the parties, and was not given where the parties had not an 
original right to come into Court, that part of the second sec- 
tion of the third article which extends the judicial power to 
all cases arising under the Constitution and the laws of the 
United States would be mere surplusage. It may be true that 
the partiality of the State tribunals, in ordinary controversies 
between a State and its citizens was not apprehended, and 
therefore the judicial power ot the Union was not extended to 
such cases.” 

The ground, as it is seen, that the jurisdiction of this Court 
is claimed in this case depends upon the character of the par- 
ties, and not the character uf the subject in controversy. 

All we have said, it will be observed, relates more particu- 
larly to the provisions of the Constitution, and in regard to 
the prescribing and the distribution of the judicial power of 
the United States. 

The Act of 1789, section 24, is the first whereby Congress 
undertook to prescribe the jurisdiction ot the Circuit Courts, 
and we find by the 17th section of that Act that such Courts 
are vested with original cognizance concurrent with the Courts 
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of the several States, of all suits of a civil nature at common 
law or in equity, where the matter in dispute exceeds a certain 
sum stated, and the United States are plaintiff or petitioner, 
or an alien is a party, or the suit is between a citizen of the 
State whiere a suit is brought and a citizen of another State. 

It is quite clear, we think, that the provisions of this aet 
do not embrace a case in which a State is a party. 

This question, however, was raised soon after the passage of 
the act in the case of Gale v. Babcock, before referred to, and 
in this case it was decided that the Circuit Courts had no juris. 
diction between a State and its citizen, or citizens of other 
States. 

It was at one time supposed that the Constitution gave a 
broader power to the Courts. But it has been long since set- 
tled that the civil jurisdiction of the Circuit Courts is governed 
by the acts of Congress. Zvrirner v. Bank of North Carolina, 
4 Dall. 10; Melntyre v. Wood, 7 Cr. 506; Kendal v. United 

' States, 12 Peterson 616; Cary v. Curtis, 3 How. 245. 

But the power to entertain this suit is claimed by counsel 
for this Court under the®provisions of the bankrupt act of 1867. 
After a careful examination of the provisions of that act, we 
are of opinion that it was not designed to confer, and does not 
in fact confer such power. 

If we could believe that the original jurisdiction conferred 
by that act upon the Circuit Courts was as full, or equal in all 
respects to that conferred upon the District Courts, we could 
not regard it as intending to produce so inevitable a conflict 
with the provisions of the Constitution before referred to, 
limiting and restricting, according to our construction, the 
original jurisdiction in cases in which States are parties to the 
Supreme Court. 

We hold that no such jurisdiction as that contended for in 
this case was intended to be conferred upon. this Court ; and 
turther, if it was clearly otherwise, that any attempt to do so 

on the part of Congress would be ineffectual ; for, as has been 
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before seen, the Constitution having itselt provided that the 
jurisdiction in such cases should be original in the Supreme 
Court, it must be regarded as exclusive of the other Courts ot 
the United States—as much so as if the term exclusive original 
jurisdiction had been employed. And this appears to us to be 
the view entertained by the Court in the case of Osborne v. 
The United States Bank, before cited. 

It has been suggested that there is a greater necessity for 
the exercise of jurisdiction by this Court in this case, because, 
as is insisted by the bankrupt law, the jurisdiction conferred 
upon the District and Cirenit Courts of the United States is 
exclusive, and that no suit by or against an assignee can be 
maintained in the State Courts. . 

We agree that the only jurisdiction actually conferred by 
that act is with these Courts; but it does not follow that an 
assignee may not sue or be sued in the State Courts, and we 
think that an assignee may sue or be sued in the State Courts. 

If we entertained the opinion that all controversies respect- 
ing a bankrupt’s estate could only be heard and determined in 
the District or Circuit Courts of the United States, we confess 
that we would express the view we entertain with much more 


‘hesitation than we now teel. 


_let the bill be dismissed. 

























INDEX. 


ABANDONMENT, WILFUL, OF WIFE. 
A husband who wilfully abandoned his wife prior to the ratifica- 
tion of the act of 1869, chap. 209, cannot be convicted therefor. 
Justices of the Peace have concurrent jurisdiction with the Supe- 
rior Courts under said act. State v. Deaton, 496. ’ 


ACTION TO SURCHARGE, AND FALSIFY AN ACCOUNT. 
SEE JuRISDICTION. Ex'’rs AND ADM’Rs. — 


ADVERSE POSSESSION. 


Where the locus in guo was a peninsula formed by the bend of a river 
and the question was as to the adverse possession of that land by 
the defendant, and it appeared that he ran a fence partly on his 
own land and partly on that of another person, across the neck of 
the peninsula, so that it excluded the cattle of other persons from 
ranging upon it, except by crossing the river, and opened a gate im 
his fence for his own cattle to get upon it, i¢ was held that the de- 
fendant had no adverse possession of the land in the peninsula, 
unless he had made the fence across the neck for the avowed and 
unequivocal purpose of taking possession of the peninsula, and 
using it for a pasture as his own land. Osborne v. Johnston, 22. 


AGENCY. 


An agent acting under a parol authority cannot bind his principal by 
deed. Harshaw v. McKesson, 688. 


AMENDMENT. 


1. Whenever, by any accident, there has been an omission by the 
proper officer to record any proceeding of a Court of record, the 
Court has the power, and it is its duty on the application of any 
person interested, to have such proceeding recorded as of its proper 
date; and such amendment should be made, even though the 
rights of third persons may be affected thereby. Foster v. Woed- 
Jin, 29. 
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2. An amendment supplying an omission in the record of a Court dig. 4 

fers materially from one made for the purpose of putting into 
process, pleading or return, something which was not in it orig; 
nally ; asan amendment for that purpose will not be allowed to the 
injury of third persons. Ibid. 
Upon a motion to amend a record of a Court, it is not regular or 
convenient collaterally to consider what the effect of the amend. 
ment will be, or whether the Court had the right to do what it jg 
alleged that it did. These questions must be decided in some pro. 
ceeding directly for that purpose. Ibid. 





A motion to amend the records of the County Courts which ex 
isted prior to the adoption of the present Constitution and the Code 
of Civil Procedure, in any matter relating to the appointment of 
an administrator, or qualification of an executor, must now be 
made to the Judge of Probate, and not to the Superior Court of 
the County. Ibid. 

Under sec, 132, C. C. P., the Courts possess the power at any time 
before or after judgment, to amend, by adding or striking out the 
name of any party, or by conforming the proceedings to the facts 


proved. Bullard v. Johnson, 436. 


When a lessor, during the existence of a lease, conveys by deed 
the realty to a third person, and an action is afterwards bfought for 
the rent by the lessor, the Court has the power to amend, by stri- 
king out the rane of the lessor, and inserting that of the assignee, 
Ibid. 


The Court has the power to allow the amendment of an affidavit 
upon which a warrant of attachment had issued, although the for- 
mer affidavit is wholly insufficient. Brown v. Hawkins, 645. 


AMNESTY ACT. 


The Amnesty Act of December, 1866, does not embrace the case of a 
crime, such as rape, committed prior to the 1st day of January, 1866, 
and having no connection with war duties or war passions, but 
extends to the case of a prisoner who had committed a homicide 
prior to that time, which was directly connected with, and grew 
out of the events of the war, and the passions engendered by it, 
though he was not acting strictly under authority, or during active 
hostilities. * State v. Shelton, 294. 


AMERCEMENT. 
See SHERIFFS. 








APPEAL. 


1. The Code of Civil Procedure requires no surety on an appeal from 
a Justice’s judgment. Steadman v. Jones, 388. 


. Appeals from interlocutory judgments are only allowed in civil suits, 
and this by virtue of Rev. Code, chap, 34, sec. 27. Therefore, 
when the Court found from ez parte affidavits that the defendant, 
during the trial ot an indictment for larceny, was guilty of tam- 
pering with a juror, and for such conduct ordered a juror to be 
withdrawn and a mistrial made, the defendant had no right to 
appeal to this Court. State v. Bailey, 426. 


ARBITRATION AND AWARD. 


1, Where two persons are appointed as arbitrators, and it is provided 
in the submission or rule of Court, that they may select an umpire, 
it must appear on the face of the award that the appointment of 
the umpire was the act of the will and concurring judgment of 
both the arbitrators. Crisp v. Love, 126. 


. Where two persons whose lands were contiguous, had a suit pend- 
ing about the boundaries thereto, and afterwards entered into a 
bond agreeing to submit all questions arising about the boundaries 
of said lands to A and B, and to abide by the award made by 
them, and also in the said bond covenanted “that the party @ho 
shall fail to keep, abide by, and observe the decision and award 
that shall be made according to the foregoing submission, will pay 
to the other the sum of one thousand dollars, as liquidated, fixed, 
and settled damages :” Held, that after the award had been made 
by A and B, and one of the parties placed a fence over the dividing 
line ‘as fixed by the award, and on the land of the other, and that 
said damages were not of greater value than five dollars, that the 
sum specified in the bond is to be regarded as a penalty, and not 
as liquidated damages. Henderson v. Cansler, 542. 


ARREST. 


1. A private person may arrest for felony, when it appears that it is 
necessary, for want of an officer or otherwise, that he should do so, 
to prevent the escape of the felon. In making such arrest fora 
felony, the person making it must notify the felon of his purpose, 
or he will be guilty of atrespass, State v. Bryant, 327. 


. It seems that a private person who, when it is necessary for him to 
act, attempts to arrest a felon guilty of a capital offence, such 43 








murder or rape, may kill him if he either resists or flies, but he has 
no right to kill a person guilty of a felony of an inferior 

such as theft, if he does.not resist, but only attempts to escape by 
flight. Ibid. 


ASSAULT AND BATTERY. 


1, Where a feme covert commits an assault and battery in the presence 
‘ of her husband, it is presumed, in the absence of evidence to the 
contrary, that she did it under his constraint. State v. Wil 
liams, 398. 
. This presumption of law, however, may be rebutted by the cir. 
cumstances appearing in evidence, and showing that, in fact, the 
wife acted voluntarily, and without constraint. Ibid. 


. Semble, That this principle applies only to misdemeanors com 
mitted by the wife in the presence of her husband. Ibid. 

. Where the defendant went to a prosecutor and said “I once 
thought we were friends, but I understand you have said thus and 
so about me, and you have to take it back ;” the prosecutor re- 
fused to take it back, whereupon the defendant put his hand open 
and flat on the prosecutor’s breast, and pushed him back some 
steps, when he fell over a flour barrel, it eas held, to be an assault 
and battery. State v. Baker, 332. 


. In an ‘ndictment, under the Act of 1868-69, ch. 167, sec. 8, for an 
assault with a deadly weapon with intent to kill, it is sufficient to 
charge that the assault was made “with a certain pistol then and 
there loaded with gun-powder and one leaden bullet,” without 
stating that it is a “firearm” or “deadly weapon,” because the 
Court can see and will take notice that a yanwen pistol is both. 
State v. Swann, 330. 

. An assault with a deadly weapon with intent to kill is not made 8 
felony by the Act of 1868-69, ch. 167, sec. 8, and therefore it is 
not necessary to charge that the assault was made with a felonious 
intent. Ibid. 

. If a.person be at a place where he has a right to be, and four other 
persons having in their possession a manure fork, a hoe and a gun, 
by following him and by threatening and insulting language, put 
him in fear, and induce him to go home sooner than, or by a dif- 
ferent way from what he would otherwise have gone, are guilty ot 
an assault upon him, though they do not get nearer tq him than 
seventy-five yards, and do not level the gun at him. State v. 
Rawles, 334. 














AUDITOR OF THE STATE. 
1. The Auditor of the State is not a mere ministerial officer. Whena 





ATTACHMENT. 
1. Where an original attachment issued, and a summons of garnish- 
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. When a number of persons meet together, and there is evidence 


tending to show a common design to commit an assault upon 
another, they may all be properly found guilty, though only one 
of them used threatening and insulting languayeto him. Ibid. 


9. Where a number of persons were charged with having met together 


and then gone to commit an assault upon another person, and it 
was proved on the part of the State, that one of the number had 
just had a conversation with him, i was held, that the defendants 
had a right to prove the details of the conversation as a part of the 
res geste to prove the quo anime of their coming together. Ibid. 


10. If A pursues B with a stick or piece of board raised in a striking 


attitude, and is stopped by a third person when within two or 
three steps of B, this constitutes an assault, although A could not 
have stricken B with the stick in his hand at the place where he 
was stopped. State v. Vannoy, 582. 


claim is presented to him against the State, he is to decide whether 
there is a sufficient provision of law for its payment, and if in his 
opinion there is not sufficient provision of law, he must examine 
the claim and report the fact, with his opinion, to the General As- 
sembly. Bonner v. Adams, 637. 


2. Therefore, where a Clerk of the General Assembly had received a 


warrant for the entire number of days to which he was entitled, at 
seven dollars per day, he had no right to a writ of mandamus 
against the Auditor of the State because he refused to give him a 
warrant for three dollars per day additional for the same number of 
days for which he had heretofore obtained a warrant. Ibid. 


8. The mode of proceeding against the Auditor of the State, who re- 


fuses to issue a warrant, discussed and explained. Jbdid. 


ment is served upon a party, who dies before the return day of pro- 
cess, his administrators cannot be required to answer said garnish- 
ment. In such a proceeding, the garnishee is required to answer 
upon oath whether he is indebted to the absconding debtor, and 
if so, how much? This being peculiarly within his own knowledge, 
the action cannot be prosecuted against his representatives. 


























. History of the Common Law and of the enactments in this State, by 
which actions might be revived and carried on by, or against, the 
representatives of a deceased party—and in what cases the maxim 
actio personalis moritur cum persona does not apply. Tate v. Moree 
head et al., 681. 


. Where, on an attachment against the payee of a negotiable note, 
the maker is summoned as garnishee and admits his indebtedness 
to the payee, and thereupon a judgment is given against him for 
the amount, it will be no defence to such maker when sued upon 
the note by one who became a bona jide endorsee before he wag 
summoned as a garnishee in the attachment, even though such - 
endorsement was made after the note was over due. Shuler y, 
Bryson, 201. 

. When one is summoned as a garnishee in an attachment, and owes 
a note which is negotiable, he has a right to insist upon the pro- 
duction and surrender of the note, or upon an indemnity as in the 
case of a lost note, before a judgment is taken against him upon 
his garnishment. Ibid. 


. A Superior Court Judge has no authority to-vacate injunctions, or 
to set aside attachments regularly granted, except for causes pen- 
ding in his own District. Therefore when an attachment was 
taken out in the third Judicial District, the Judge of the sixth — 
Judicial District was unauthorized in law to vacate said attach- 
ment. Bear v. Cohen, 511. 


An attachment or other provisional remedy will be vacated without 
any undertaking by the defendant, by a Judge, if on its face it 
appears to have been issued irregularly, or for a cause insufficient 
in law, or false 1n fact. Ibid. 


. It is sufficient to suthorize a warrant ot attachment, if the affidavit 
set forth “that defendant was about to assign, dispose of, or secrete 
his property with intent to defraud his creditors,” and then speci- 
fies “that the said property was secretly removed out of its 
usual place, after night, and found several miles distant, and when 
it was overtaken late at night, the persons having possession thereof 
made conflicting statements as to where they were going, and 
whose property it was they bad.” Brown v. Hawkins, 645. 


ATTORNEYS. 


1. A Judee has the power to stop an Attorney who abuses his privi- 
leges in his comments on a witness and his testimony before the 
jury. State v. Williams, 505. 















’ 9. The Act of April, 1871, declaring that no Attorney shall be dis 

barred, until be may be convicted of, or confess in open Court some 

criminal offence, showing him to be unfit to be trusted in the du- 
ties of his profession, is Constitutional : 

‘a) Therefore, the action of a Judge who acted in disregard of the 
provisions of this Act, was void. Hz-parte Schenck, 354. 

8. It is discretionary with the Court to stop counsel at the time, who 
are making improper remarks to the jury, or to wait and correct 
the error in the charge. Jenkinsy. N. C. O.D. Co., 563. 

4. Where counsel grossly abuses his privilege whilst addressing the 
jury to the manifest prejudice of the opposite party, it is the duty 
of the Court to stop him then and there; otherwise it is ground for 

a new trial. Ibid. 
























BANK BILLS. 
: SEE PRACTICE. 













BANKS’ DEALINGS WITH THEIR CUSTOMERS. 
1, The ordinary relation subsisting at common law between a bank 
and its customers on a general deposit account is simply that of 
debtor and creditor. A deposit by a customer, in the absence of 
any special agreement to the contrary, creates a debt, and the pay- 
ment by the bank of the customer’s checks, discharges such debt 
pro tanto. The bank or the customer may at any time discontinue 
their dealings, and the balance of the account between them can be 
easily ascertained bya simple calculation. Bowden v. Bank Cape 
Fear, 13. 

. The general rule in adjusting a running account between a bank 
and its customer is, “the first money paid in, is the first money wine 
paid out.” The first item on the debit side is discharged or re- "4 
duced by the first item on the credit side. But this rule is not 
strictly applicable to a case where the account commenced before 
the late civil war, and was continued during it, as that part of the 
account which was in Confederate currency is not to be governed 
by the principles of the common law, but by the ordinance of the 
18th October, 1865, and the Acts of 1866, chs. 38 and 89. The i 
account must be divided, and the amount due October ist, 1861, BS: 
must be estimated in par funds. To give full effect to the pay- ae 
ments of the bank, and allow, to the plaintiff the proper value of oi 
his deposits, each payment ought to be deducted from the next ~ 
preceding deposit or deposits, and when the deposits are in excess re 
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: of the payments, a balance ought to be struck, and the value of _ 

such excess ought to be ascertained according to the scale, ang 
form a part of the general balance due the plaintiff. In this way 
the nominal amount of the payments will be deducted from the 
nominal amount of the preceding deposits. The value of the ex- 
cess of the various deposits at the time they were made with the 
premium added, will constitute the true balance in the Confed. 
erate currency transactions; and this sum added to the amount of 
the par funds due October 1st, 1861, will constitute the amount 
due the plaintiff at the time of the demand made. bid. 


3. Where a bank, during the late civil war, adopted a new usage and 
custom with its customers, with regard to their deposits in Con- 
federate currency, proof of it cannot be admitted to affect one who 
had been a regular customer before the war, and continued such 
during the war, unless it be shown that he had notice of the change 
in the ordinary usage and custom of the bank as to general de- 
posits. Ibid. 

4. The fact that a regular customer sometimes made special deposits 
of bank bills with a bank, has no tendency to show that he had 
notice of change in the ordinary usage and custom of the bank as 
to general deposits, for a special deposit constitutes a contract 

; essentially different from that which arises by implication of law 

ts from a general deposit. Ibid. 

, 5. A special deposit is a naked bailment, and on demand of the bailor, 

' restitution must be made of the thing deposited, and as the bank 

acquires nod property in the thing deposited, and derives no benefit 

therefrom, it is only bound to keep the deposit with the same care 
that it keeps its own property of a like description. bid. 











































BANKRUPTCY. 


‘1. A brings an action of replevin for the recovery of an Ox; during 
the pendency of the suit he is adjudged a bankrupt upon his own 
petition, and the Ox is allotted to him as a part of his exemptions 
under the bankrupt law: Held, that the legal title to the Ox 
remained in A, and that it had never vested in the os Scott 
v. Wilkie, 376. 


2. Although a tenant cannot dispute the title of his langlord, yet, in 
an action for the recovery of reality by an assignee in bankruptcy 
against the tenant of the bankrupt, he may dispute the assignment. 
Steadman v. Jones, 388. 
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8. The defendant, a corporation, created. by the laws of the State of 
Rhode Island, did business in this State,and owned property here. 

















Way Within six weeks after a warrant of attachment had been executed 

1 the on the estate of defendant, situate in this [State, it was declared a 

) ex. bankrupt on its own petition by the District Court of the United 

the States for the District of Rhode Island, and a deed of assignment of 

fed. all the estate of defendant was made to the assignee. Mizer v. Z. 

t of 0. & G. Oo., 552. 

unt Held, (1.) That the warrant of attachment, although executed on 
the estate of defendant is but mesne process. Ibid. 

ind (2.) That the effect of the appointment of the assignee was to vest the 

on- entire estate of the defendant in such assignee, and that the order 

ho for the dissolution of the warrant of attachment, and the restitution 

ch of the estate of defendant to the assignee, was proper. Ibid. 

ge 

e- 





BOND OF CONSTABLE. 
1. Where a person gave bond as Constable in February, 1856, and also 
in February, 1857, and received claims tor collection in April, June : 
and July, 1856: Held, if the claims were collected in 1856, that suit 
should have been brought upon said bond, and that it was incum- 
bent upon the relator of the plaintiff to prove that the claims were 
not collected in 1856, and were in the Constable’s hands after the 
date of the bond sued on. 


2. The statute of limitation on a Constable’s bond is suspended from 
20th May, 1861, to January ist, 1870. Taylor v. Galbraith, 409. 










BONDS PAYABLE TO C. & M. FOR LAND. 

1, A civil action to recover the amount of a bond given for the pur- 
chase of a tract of land sold by the Clerk and Master under an 
order of the late Court of Equity, will not be sustained, because 
the Superior Court has, under the present system, succeeded to the 
jurisdiction of the Court of Equity and. has plenary power, by an 
order in the cause, to compel the purchaser to pay such a sum as 
the Court may, under the circumstances, deem right and proper. 
Council v. Rivers, 54. . 


2. The objection that another action can not be sustained, because the ae 
? Court can give the desired relief by orders in a cause still pending, 6 
though not taken in the Superior Court. by demurrer or otherwise, 
may be taken ore tenus in the Supreme Court, or the Court may 
take it mero motu to preyent multiplicity of suits and the accumu- 
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lation of costs, but im such case the action will be dismissed with 
out costs. Ibid. ‘a 


BOUNDARY. 


Where the call of a deed was for a boundary on the north by the — 
land of J. R., and J. R. had a tract of land belonging to himself, 
part of the southern boundary of which was north of the land 
described, and had, as tenant in common with another person, 
another tract lying also north of the land in question, it seems 
to be erroneous in a Court to charge the Jury merely that the cal} 
in the deed, which was for the land of J. R., meant the land of J, 
R. lying north of the land in dispute. Osborne v. Johnston, 22. 


CASES OVERRULED. 
NEAL ?. Lea in BuRWELL ». ParHaM, 584. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


To entitle a party to maintain an action for claim and delivery of 
personal property, there must be a compliance with all the requi- 
sites specified in chap. II of title 9, C. C. P. Hersh v. White 
head, 516. 


CLERKS SUPERIOR COURT. 
Sze CoNFEDERATE MoNEY. 


CONFEDERATE MONEY. 


1, A person who sold mules to an agent of the Confederate government, 
with a knowledge thai they were to be used in the military service 
of such government, cannot recover upon a bond given for the 
price. Martin v. McMillan, 199. 


2. A bond given in March, 1864, for Confederate money borrowed at 
that time, payable the 1st of October of the same year, “in four 
per cent, Confederate bonds or certificates, or in Confederate cur- 
rency to be issued after the 1st of April, 1864,” is not illegal and 
void, and a recovery may be had upon it for an amount in United 
States currency, to be estimated according to the legislative scale. 
Haughton v. Meroney, 124. 

3. A note given for land sold in November, 1864, upon credit, with the 
understanding at the time of said sale that payment would be 
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required in “wndepreciated money,” does not mean specie, or its 
equivalent. Blackburn v. Brooks, 413, 


4, The time and circumstances under which said note was given are 


to be considered in ascertaining the intention of the parties, and 
these things, together with the conditions of sale, indicate that 
payment was to be made in money receivable in the ordinary com- 
mercial and business transactions of the country. Ibid. 


5. Before entering the Confederate service, A placed in the hands of 


B Confederate currency to be applied to the support of A’s family. 
The latter died in December, 1862, when B administered upon his 
estate, paid off the debts of his intestate, and retained in hind the 
money depdsited with him by A: Held, that B was not liable for 
the value of said currency. Hagans v. Huffsteller, 443. 


6. The receipt by a Clerk of the Superior Court of Confederate money 


in satisfaction of a docketed execution from this Court, in pursu- 
ance of the provisions of the Rev. Code, ch. 33, sec. 8, after such 

emoney became depreciated (April, 1862,) in contravention of the 
directions of the plaintiff, amounts te a satisfaction of the execu- 
tion to the extent of the value of the Confederate money in gold, 
to be ascertained by the legislative scale of the date of such pay- 
ment, and the Clerk is liable on his bond to the same extent. 
Greenlee v. Sudderth, 470. 


. In such case the plaintiff may elect to repudiate the.action of the 


Clerk, and recover the whole amount due in the execution from the 
defendant therein, or may ratify his action, and demand of him the 
amount of the gold value of the Confederate money so received, 
and recover the balance of his execution from the defendant therein : 
aliter, had the payment been made to the plaintiff. did. 


. A ratification of the action of the Clerk, beyond the extent of the 
value of the money, will not be presumed by reason of his demand - 
ing in his complaint judgment for the whole amount of the execu- 
tion. Ibid. 

. As the Clerk’s liability arises from his agency as above siated, he is 
not liable for interest until a demand, and in the absence of any 
evidence of demand in this case, the defendants are liable for in- 
terest, only from the commencement of the action. bid. 

Sze GUARDIAN AND WARD, ExecuTors AND ADMR’S. 






CONTEMPT. ) 
1. A fine for contempt of Court is a punishment for a wrong done the 


State, and is payable to the State. In the matter of Rhodes, 518. 




















































2, It is a novelty unknown to the law, for a Judge to order the pen-: 
alty inflicted upon a party for a contempt of Court to be paid ty) 
the party aggrieved. The State alone is entitled to the penalty, ~ 
utah Whitehead, 637. 


CONTRACT. 


1. Where A is indebted to B by note, and the former gives to the lat. — 
ter a mortgage to secure the payment of the note, there is an im.” 
plied promise on the part of B that he will suspend suit brought 
upon the note. Harshaw v McKesson, 688. ' 


. Where there is no proof of positive fraud or imposition, the con- 
tract of an heir expectant to convey what may descend to him by 
the death of the ancestor, is obligatory upon him, and such con. 
tract will be enforced by the Courts, Masten v. Marlow, 695. 


Where the consideration is fair and adequate and no undue advan- 
tage Ms been taken, the decree is for specific performance ; where 
advantage has been taken of the necessity of the heir expectant, the 

_ contract is held as a security for the return of the money actually 
advanced, together with interest. Ibid. 


. Where A, an heir expectant of B, executed a deed to C, for “his . 
entire interest in all the personal estate’of B, and also his entire in- 
terest in all the real estate of B, that he the said A may be entitled 
to as one of the chidren and heirs at law of B,” it does not convey 
such an interest as could be enforced in a Court of Law under the 
old procedure, but resort must have been made to a Court of 

‘Equity. Ibid. 

. A person hired for one year, who is wrongfully dismissed before the 
expiration of the year, is not required to wait till the end of the 
year, but can sue at once, and is entitled to recover such dam- 
ages as he has sustained by such wrongful dismissal. He may treat 
the contract as rescinded, and recover upon a quantum meruit. 
Brinkley v. Swicegood, 626. 

. When the terms of a contract are in writing, or otherwise ascer- 
tained, the construction of the contract is for the Court and not for 
the jury. Hence, where it appeared that a person having pork to 
sell in the year 1863, wrote to the buyer as follows: “Owing to 
the great fluctuation in Confederate currency, I prefer not selling 
for that money. Therefore let me know what you will payin N. 
C. bank notes, or check on the Cape Fear Bank at Greensboro’,” 
and the buyer took the pork, and sent a check in the following 
words : ; 












“ YANCEYVILLE, N. C., 3d Dec., 1863. 


F gneve. Cashier of the Bank of Cape Fear, Greensboro’, N. C., pay to the 
order of Thomas D. Johnson, thirty-six hundred and eighty-cight dollars, 


(Signed,) JOS. J. LAWSON, Cash’r., 


and endorsed ‘“ Pay Thomas Sellars or order. 


(Signed,) THOMAS D. JOHNSON.” 
It was held, that the contract did not require the buyer to send a 
check payable in N. C. bank notes, and the check he sent was a 
compliance with the terms of it. Sellars, et. al. v. Johnson, 104. 


7. If a seller receive a check drawn on a bank, which is endorsed to 


him, and which he might have refused as not being in accordance 
with his contract, but kept it, presented it to the bank for pay- 
ment, and sued upon it, instead of repudiating it and returning it 
to the buyer, it amounts to an acceptance of the check in satis- 
faction of the article sold, and the liability of the buyer is then 
only upon his endorsement. Ibid. 


8. The true meaning of a contract in the following words: “ Twelve 


months from date, with interest trom date, I promise to pay William 
Richards $6,662 in the event the Rhodes Gold mine continues 
to prove at the expiration of said time a gold mine,” is that the 
mine, which may be proved to have been before opened and 
worked, continued to be as good a mine at the end of the year as 
it was at the beginning, and not that it was a good mine in the 
estimation of miners, without reference to its quality at the time 
the contract was made. Richards vy. Schlegelmich, 150. 


9. The enactment in the Revised Code, ch. 81, sec. 84, that “in all 


cases of joint obligations or assumptions or co-partners in trade or 
others, suits may be brought and prosecuted on the same against 
all or any number of the persons making such obligations, assump- 
tions or agreements,” is repealed in effect as to suits upon parol 
contracts made after the adoption of the C. C. P., by the 62d sec- 
tion of that Code, but such contracts made before that time are 
exempted from its operation by section 8, sub. div. 2 of the same. 
Merwin v. Ballard, 168. 


10. Where it appeared that the plaintiff on the 1st of January, 1865, 


hired his slaves to the defendant upon the express understanding 
that he was to take Confederate money in advance, or whenever he 
should apply for it, and the defendant was always ready to pay the 
Confederate money, but the plaintiff never applied for it, i was 
held that he was not entitled to recover the value of the hire of the 
slaves. Erwiny. W. N. C. R. R., 79. 













































11. Where a person was, before the late civil war, the bona fide he 
of two bonds of the State, which had been issued ten years } y 
for purposes of internal improvements, and which were then dye 
and payable, and in 1862, received from the State in payment 
thereof treasury notes to the amount of the bonds, which expresgeg | 
on their face that they were fundable in the bonds of the State 
thereafter to be delivered, and the bonds had never been delivered 
it was held, Rodman, Justice, dissenting, that the claim ws 
founded upon an illegal consideration and the State was not bound 
to pay it. Read v. The State of N. C., 194. 


. Where several owners of Jan:l lying on a swamp, some above and 
some below a mill situated on it belonging to A, bought and paid 
for it, and took a deed to themselves in fee with the site and alj 
rights appurtenant thereto, to be held in trust for the benefit of the 
lands of which they were the owners, and to prevent any mill dam — 
or other obstruction from being placed across said swamp, to the © 
damage and injury of their said lands, it was held, that the said 
purchasers had a right to prevent the erection of a mill dam acrog 
the swamp one hundred and fifty yards below the site of the old 
mill, by A or by one who purchased his land, and who proposed te 
build the dam partly on the land purchased of A, and partly on 
the land which he owned before. Barnes v. Barnes, 261. 


. As a general rule every contract ought to be enforced specifically, 
but an exception to this rule is permitted when damages can be 
recovered at law, which are an adequate satisfaction, and theex- 
ception is confined to cases in which there is a certain measure of — 
damages, and money must be a satisfactory compensation. Ibid. — 

. Contracts existing between citizens and residents of the northem 
States and citizens of this State, prior to the commencement of the 
late war, were suspended during the existence of hostilities. Black- 
well vy. Willard, 555. 

. Where a citizen and resident of New York had a suit pending in 
this State previous to the late war, and dumng the war, his debtor - 
here pays up his indebtedness to the attorney or agent of such non- 
resident: Held, that such action was void, and that the relation of 
attorney and client was terminated by the war. Jdid. 


& 


. Any securities held by a citizen and resident of New York previous 
to the late war, upon persons resident in this State, could not be 
extinguished durante bello, either through the agency of the Courts 
hcre, or through the former agents and attorneys of such non-resi- 
dent. Ibid. 














: . 
_ 17. Therefore, where a debtor tv a citizen or resident of New York 
} paid off said claim to a Clerk and Master bere in Confederate cur- 

rency before such currency‘had depreciated to any extent, such a 
payment is a nullity. Jbdid- 








18. Where A contracted during the year 1863 or 1864 to convey a tract 
of land to B for life, remainder to her children in fee, in considera- 
tion of a number of negroes then sold and delivered by B to A, in 
which the latter was a tenant for life, and her children entitled to 
the reversion, all of whom joined in said conveyance except Eli, 
who was an infant, and one of the terms embraced in the contract 
to convey said land being that A would convey the said lands to : 
B and her children whenever the infant Eli arrived at age, and 
would make “a good title” to his share of said slaves unto A, and 
the slaves were held by A till their emancipation: Held, that 
upon the coming of age of Eli, and his tendering a bond convev- 
ing his interest in said slaves to A, that this was a substantial 
compliance with the contract, and that A was bound to convey 
the land, according to the terms of his contract. Calloway vy. 
Hamby, 631. 


Ser CONFEDERATE MONEY. 
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COUPONS. 

Coupons, when detached from the bond to which they were annexed, 
bear interest from the time when they were due and payable, Bur- 
roughs v. Commissioners of Richmond, 234. ) 
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DAMAGES, MEASURES, &c. 
A Clerk and Master who failed to issue an execution based upon a 
decree obtained in 1866, until 1868, when the defendant had 
become insolvent, is liable in damages for whatever sum the plain- 
tiff can show he has sustained by such non-feasance, McIntyre v. 
Merritt, 558. | 
Sze Contract, ARrBITration, &. 








DEED, ABSOLUTE IN APPEARANCE, WHEN A MORTGAGE. 


1, When a debtor conveys realty to a creditor by deed absolute in ap- 
pearance, and at the same time gives his note tor the amount of 
such indebtedness, and takes g bund for title upon the payment of 
such note: Held, that such transaction 1s a mortgage. Robinson 
v. Willoughby, 520. . 










2. To determine whether a transaction is a mortgage or a defeasible 
purchase, it will be regarded as the former, if at the time of the _ 
supposed sale the vendor is indebted to the vendee, and continnes 
to be such with a right to a re-conveyance upon the payment of 
such indebtedness. Ibid. 


DEEDS, AND DEEDS IN TRUST. 


1, When a debtor executed a deed conveying a tract of land in trugt 
to pay specified debts, and it was provided in the deed in which no 
money consideration was recited, that if the debts were not paid 
on or before a particular day, the trustee should sell the land and 
“ pay off and discharge all costs and charges for the drawing and 
execution of this trust,” and, the Jebts not having been paid, the 
trustee did sell the land and pay them out of the proceeds, it'wag 
held, that the deed in trust not being upon a valuable considera- 
tion, there was a resulting use for the grantor, subject, however, to 
a scintilla juris in the trustee sufficient to feed the contingent use 
that might be created by an exercise of the power of sale, and that 
when the sale was made, and the purchase money was received by 
the trustee and paid to the creditors mentioned in the trust, the 
purchaser acquired a good title against the grantor and his other 
creditors, Hogan v. Strayhorn, 279. 


Under the Act of 1715, (Rev. Code c. 37, s. 1) the want of a valuable 
consideration will not prevent a deed for land, registered in the 
county where the land lies, from passing the title thereto. Ibid. 


3. The act of 1861, ch. 4, sec. 12, which provides “that all deeds of 
trust and mortgages hereafter made, &c., to secure debts, shall be 
void as to creditors, unless it is expressly declared therein that the 
proceeds of sale thereunder shall be appropriated to the payment 
of all the debts and liabilities of the trustor or mortgagor equally 
pro rata,” was confined to pre-existing debts, and did not apply to 
a transaction when there was no debt save that which grew out of 
the transaction itself, and formed a material part of it. McKay v. 
Gilliam, 130. 


. If a person lend money, and to secure the payment take a mortgage 
instead of personal security as a part of the transaction, it is a val 
uable consideration under the statute of 27th Elizabeth, as against 
prior donees, and he stands on the footing of a purchaser for & 
valuble consideration ; but, if he have a pre-existing debt only and 
take a mortgage or a deed in trust to secure his debt, although 








it was valid under the 13th Elizabeth as against other creditors, it 
is not valid as against prior donees. Ibid. 
Szxz ConTRACT, JUDGMENT, EXECUTORS AND ADMINISTRATORS, 


DEMURRER. 


’ Ina suit upon acontract made prior to the adoption of the C. C. P., 
if the defendant demur for want of parties in the Superior Court, 
and the demurrer be sustained and the plaintiff appeals to this 
Court, the plaintiff will be entitled to a final judgment here upon 
the overruling of the demurrer. Merwin v. Ballard, 168, 


DISCRETION, JUDGES. 
Although the granting of an issue is a discretionary act of the Court, 
a mistake in the exercise of that discretion is a just ground of ap- 
peal. If an issue be refused, and the appellate Court should think 
that a contrary decision would have been a sounder exercise of 
discretion, it will correct the order of the Court below. Redman v. 
Redman, 546. 


DISSENTS. 


By Ropman, J. State v. Message, 480; Rand v. The State of N. C., 
198; State v. Dunlap, 491. Reape, J., and Boypen, J., in Simon- 
ton v. Clarke, 525. . 


DOCKETING, JUSTICES’ JUDGMENTS. 


The 503d sectivn of the C. C. P., which provides for the docketing of 
a Justice's judgment in the office of the Clerk of the Superior 
Court of the county, so as to make it a judgment of the Superior 
Court from the time of its being docketed, is not repealed by the 
Act of 1868-9, ch. 76, entitled “ An act suspending the Code of 
Civil Procedure in certain cases.” Bates v. Bank of Fayette- 
ville, 81 


SEE JUDGMENT. 


DOMICIL. ; 
In bastardy cases the jurisdiction of the justice to issue the warrant - 
before the birth of the child, depends upon the domicil of the 
mother at the time, and not on her legal place of settlement; and 
if the mother continues to reside in the same county until the 
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birth of her child, making her whole residence therein more than 4 
twelve months, the full jurisdiction of the case will be in that 
county. State v. Hales, 244. a 


DOWER. 
When A dies seized of land, leaving a widow, and B, the son of M4 
occupies the land jointly with A’s widow, and thereatter B dies, 
when the widow of A applies and obtains dower, the widow of 
B cannot be endowed of such land after the death of the widow 

of A. Reiteel v. Eckard, 673. 


EMBEZZLEMENT. 
See LARCENY. 


ENDORSER. 
An endorser who pays off and discharges the note of his principal can 


only recover from the latter the amount actually paid by him, 
Pace v. Roberson, 550. 


EQUITABLE SET-OFF. 

1,. Where the defendant purchased a note on the plaintiff during the 
week of the trial term of the cause, he is not entitled to have his 
demand applied in satisfaction of the plaintiff's claime Such s 
case 1s not embraced by the second clause of sec. 101, C.'C. P., be 
cause it was not “ existing at the commencement of the action ;” 
nor by the first clause of said section, as it is not “ connected with 
the subject of the action.” Neither has the defendant any right to 
an equitable set-off upon the mere ground of the insolvency of the 
nlaintiff. Riddick v. Moore, 382. 

2. To authorize an equitable set-off, some equitable grounds must be 
shown by the defendant why he should be protected against his 
adversary’s demand. The mere existence of cross demands, or the 
insolvency of the plaintiff, is not sufficient. bid. 


EQUITY PRACTICE. 

1. Where no replication is filed to an answer in equity, and the cause 
is set down to be heard upon bill and answer, the bill must be dis- 
missed when the allegations in it are not admitted in the answer. 
Carrow v. Adama, 32. ' 















2. Where an equity is disclosed in an answer different from that 

which is alleged in the bill, the plaintiff ought to have his bill 
amended to meet such state of facts, and to obtain the appropriate 
relief. hid. 











. To a bill for a specific performance of a contract to convey land, 
the assignee of the vendor, who has not received the whole of the 
purchase money, and who has become bankrupt, must be made a 
party. Swepson v. Rouse, 34. 







4. Where a defendant to a bill for the specific performance of a con- 
tract to convey land, alleges and relies upon his certificate of dis- 
charge as a bankrupt, the fact of a proper assignment of his estate 
to his assignee will be presumed, though it is not specifically alleged . 
where there is no allegation or proof to the contrary. bid. 












5. When a bill is filed for the specific performance of a contract to 
convey a tract of land, and the defendant alleges that the tract.con- 
sists of two parts, of which he admits that heis the owner of one, 
but avers that the other belongs to his wife, and sets up a defence, 
which, if good, applies to the whole contract, it is erroneous to 
make a decree in favor of the plaintiff as to the part of which the 
defendant admits he is the owner, and to reserve the question as to 
the other part. bid. 











6. Under the former equity practice it was discretionary with the 
Chancellor to refer the issues of fact to a jury, but he could 
never refer them to a Master in Chancery, or a Referee or Commis- 
sioner, Redman v. Redman, 546. 
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7. Therefore it is erroneous to refer complicated questions of fact to a 2 

person designated by the Court to take the account and report to i 
. the Court. bid. a 
SEE PRACTICE. 









EVIDENCE. 
1. The identification of a lot of land described on the plan of a town 
only as lot No. 115, and not ‘otherwise described in the deed, is a wa 
question of fact fora jury. Bryan v. Fawcett, 650. 1 ee 
2. It is not competent to introduce as evidence against a third person, 
entries made by a. decedent containing accounts in his own favor. 
Bland v. Warren,.372. ; <u 
8. Itgs admissible to introduce such books under Rev. Code, chapter 
15, to the amount of sixty dollars. bid. 






















































10. 


11. 


12. 


. Entries made by merchants’ clerks, and other persons acting ag 


agents and servants in their usual course of business, who are dead, 
are competent evidence against third persons. bid. 


. A person may be convicted of larceny upon evidence connecting 


him with the theft, though the article stolen may not be identified, 
or even found. State v. Kent, 311. 


. A person indicted in the same bill as an accessory with the prisoner 


in the murder, although not on trial with him, is an incompetent 
witness. State v. Dunlap, 288. 


. What the bystanders may say immediately after a homicide has been 


committed is not competent evidence. Ibid. 


. Where, upon a trial for murder, there was a question whether the 


prisoner was in the military service of the United States on or be- 
fore the 17th day of August, 1865, in order to ascertain whether 
he was entitled to the benefit of the Act of “Amnesty and Pardon,” 
ratified the 22d December, 1866, and a witness testifying five years 
after the transaction, said that the homicide was committed “about 
the last of August, 1865,” it was held, that there was some evidence, 
which ought to have been submitted to the jury, tending to show 
that the homicide was committed on or before the 17th day of 
August, 1865, and that it was error for the Court to instruct the 
jury that there was no evidence of that fact. State v. Shelton, 294. 


. Where two persons are jointly indicted, and one of the parties sub- 


mits and judgment is suspended, he is still a defendant within the 
meaning of the act of 1870-71, and is therefore incompetent to 


testify for or against his co-defendant. State v. Bruner, 499. 


Where two are jointly indicted for a forcible trespass, and one ot 
the defendants submits, upon whom no judgment is pronounced, it 
is incompetent to introduce the record of his submission in a trial 
against his co-defendant, as evidence confirmatory of the testimony 
of the prosecutrix. State v. Queen, 464. 


It is not competent on the cross-examination of a witness to ask 
him if he made the same statement before the grand jury as he 
now makes, when the counsel state that their object in asking such 
question is not to impeach the credibility of the witness. State 
v. Parker & Gilmer, 455. 

In putting a construction upon a deed or other written instrument, 


facts existing at the time to which the words used point, may be 
proved as a key to the meaning; just as the condition of a testa- 














13. 


14. 


15. 


16. 


. 1%. 


. In an action against several co-obligors to a bond in which one only 


tor’s family and estate at the date of his will may be proved, to 
aid in arriving at his meaning. Richardson y. Schlegelmich, 150. 
In an action upon a simple contract, usury may be given in evi- 
dence under the general issue, treating the contract as void. And 
though, in a suit upon an usurious bond, it is necessary to plead 
the statute, it is not to bar the action, but to put the Court in pos- 
session of the facts whereby it is shown that the contract was 
wholly void. Pond vy. Horne, 84. 


Where the testator of the plaintiffs and the defendant went, in the 
lifetime of the testator, to a third person and had a conversation 
with him in relation to the subject of the controversy, and at the 
trial both the testator and the said third person were dead, it was 
held that, according to the true intent.and meaning of the proviso 
to the 343d section of the Code of Civil Procedure, the defendant 
could not testify to the conversation between the testator and such 
third person. Hallyburton v. Dobson, 88. 


The revenue act of 1869-70, ch. 225, makes, by implication in the 
34th section, the auditor’s certificates evidence of the amount of 
taxes due from the sheriffs, but it is only prima facie evidence, 
and may be rebutted. Jenkins v. Briggs, 159. 


Though a plaintiff could not be admitted as a witness, under the C. 
C. P., sections 342 and 343, to preve a special contract with the 
intestate of the defendant for the servicea_of slaves before their 
emancipation, yet he is competent to prove that the intestate had 
the slaves in possession and enjoyed their services. Gray v. 
Cooper, 1838. ; 

When the administrator of an intestate asks of the plaintiff, who 
had offered himself as a witness, whether there was not a special 
contract between himself and the intestate, with the view to defeat 
&@ recovery on an implied contract, it is competent for the plaintiff 
to prove by himself, or by another witness, all the particulars going 
to make up or qualify such fact, end put it in its proper light. 
Ibid. 


pleads non est factum, it is not competent for the plaintiff on the 
trial of the issue with him to prove that he and another of the 
obligors were strong personal friends, and it is also incompetent 
for the plaintiff to prove that all the co-obligors of the contesting 
defendants were men of good character. Heilig v. Dumas, 214. 




























































. Where a party has it in his power to establish the truth of any dis. _ 
puted fact, it is his duty to do so. Covington v. Wall, 594. 


. It is incumbent upon the party excepting, when the error alleged 
consists in rejecting evidence, to show distinctly what the evidence 
was, in order that its relevancy may appear, and that it maybe 


seen that he has been prejudiced by its rejection. Sweet vy. Bry. 
an, 619. 


. If, upon the cross-examination of a witness, he is asked as to. collat- 


eral matters, and is axamined as to particulars not presented by 
the issues, the party is bound by the answer, and will not be allow- 
ed to go into evidence aliunde, in order to contradict the witness. 
Clark v. Clark, 655. 


EXECUTORS AND ADMINISTRATORS. 


1. An administrator is guilty of gross laches who sells property ona 
credit, and takes no other security than the bond of the purchaser. 
Roseman v. Pless, 374. 


. Real estate is not assets for the payment of the debts of decedent 
before the same has been sold, and the proceeds received by the 
administrator. Ibid. 


3. Whether an administrator can be sued on his bond where he has 
been guilty of negligence in not applying for and obtaining an 
order to sell the real estate of his intestate: Quere? Vaughan v. 

»  Deloatch, 378. 

4. A, domiciled in Virginia, dies, leaving a note on a resident of this 
State; his administrator being duly qualified in Virginia, sends 
said note to an attorney in this State, with instructions to collect, 
compromise, or sell the same, as he may deem advisable: Held, 
that a transfer of said note by an administrator passed the legal 

* title thereto to the purchaser. Riddick v. Moore, 382. 


Although A’s administrator appointed in Virginia could not have 
maintained a suit in his name in this State against the maker of 
the note, yet for all purposes in pais, he was as much the owner of 
the note as he was of any personal property which he took into 
his possession in Virginia, and brought to this State and sold. 
Ibid. 


6. Under the Act of 1868-9, ch. 113, sub-ch. 4, sec. 24, explained by 
the Act of 1869-"70, ch. 58, an executor who has taken out letters 
testamentary since the 1st of July, 1869, must pay all the debts due 
from the estate of his testator pro rata, according to their class; - 














and the testator cannot give to a debt a preference over other debts 
of the same class by a bequest of it to the creditor. Moore v. By 
ers, 240. 


. If a petition be filed by an administrator for the sale*of land tor the 


payment of the debts of the intestate, and the heir-at-law be made 
a party defendant, and the Court adjudges that the sale is neces- 
sary, and orders it, the heir-at-law will be estopped to deny the 
title of his ancestor, whether the order was made after a defence, 
or by confession or default ; but, if the heir die insolvent, so that 
it becomes necessary to sell his land to pay his debts, then as the 
estoppel could only operate as a conveyance, and would be liable 
to be impeached by creditors as voluntary and therefore fraudulent 
as to them, his administrator, as representing creditors, has the 
right to impeach it on the same ground as not binding on him. 
Hardee vy. Williams, 56. 


. A proceeding to restrain the operation of a judgment to sell lands 


for the payment of the debts of an intestate as an estoppel against 
the administrator of an heir-at-law whose land is required for the 
payment of his debts should be commenced in the Superior Court. 
But if such personal representative had commenced proceedings 
for the sale of the land in question for the payment of the debts of 
the heir in the Court of Probate and the administrator of the .an- 
cestor plead his judgment as an estoppel, the plaintiff may in that 
Court reply the fraud which would be produced by allowing the 
judgment to operate as an estoppel; and the Court of Probate 
might thus retain the jurisdiction of the cause which it had origi- 
nally acquired. Ibid. 


9. An administrator, whose sale of the personal property of his intes- 


tate has been, after due public notice, conducted fairly and without 


. any connivance with the widow, shall not be held respoasible be- 


cause of her having purchased many articles at a nominal or very 
low price on account of the by-standers forbearing to bid against 
her. Woody v. Smith, 116. . 


10. If an administrator has properly sold a horse, belonging to the 


estate of his intestate and taken a note therefor, he may neverthe- 
less rescind the sale and take back the horse, provided he does it 
bona fide because he suspects the solvency of the parties to the 
note, but in such case he must sell the horse again immediately, or 
he will be held liable for his value at the time ; and he must, if he 
can, collect from the first purchaser what the use of the horse was 
































worth to him while in his possession, or be held liable forthe: — 
also. Bland v. Hartsve, 204. 
An administrator has no right to an order for the sale of land for 
the payment.of the debts of his intestate until the personal estate 
is exhausted, and if he has made a distribution ot part of the per. 
sonal effects among the next of kin, the value of such effects must 
be charged against him, in taking an account for the purpose of 
ascertaining whether he has exhausted the personal estate of his 
intestate. And the same rule will apply as to personal effects ad- 
vanced to the widow asa distributee, but not to such as she may 
take for her year’s provisions. Ibid. 
Where, upon a lease of turpentine boxes for four years, the lessee 
covenanted to pay the lessor at the end of each year a certain rate 
per thousand boxes, and the lessor died before the expiration of 


the second year leaving a will devising the land, it was held, that 


the executor could only recover for the rent of the first year, the 
rent for the remaining years having followed the reversion to the 
devisees. Rogers v. McKensie, 218. 

If an executor or administrator refuse to bring an action to sur- 
charge and falsify an account by which his testator’s or intestate’s 
estate has been injured, such action may be brought by the legatees 
or next of kin, and in doing so, they should make the executor 
or administrator a party defendant together with the other defen- 
dant. Murphy v. Harrison, 246. 


A testator bequeathed to his wife certain slaves, horses, farming 
tools, &c., and devised to her one-half of his land, and in the latter -.- 
part of said clause, he also bequeathed her “ all my grain on hand 
for the support of the family ; and should my wife wish to sell, or 
dispose of any of the above property, she can do so, with the ad- 
vice and consent of my Executor.” Held; that she took an abso- 
- Iute- estate in the realty devised, and after the assent of the execu- 
tor, she acquired an absolute estate in the personal property em- 
braced in said clause. Carpenter v. Kuter, 475. 


. Where a testator was the surety for his son in an amount greater 
than the value of said son’s interest in said estate: Held, that 
the son is not entitled to recover from the Executors of his father 
his distributive share of said estate, although the Executors of the 
father do not pay off the surety debt till after action brought by 
the son. Ramsour v. Ramsour, 628. 

Where an administrator agreed with two persons that they should 
buy certain articles of personal property, and give their note to the 
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Administrator therefor, and that the property was to be purchased 

for the common benefit of all three of the parties, and that each 
one should pay off and discharge one-third part of the note so * 
given: Held, that upon a suit upon said note by the Administrator, 
it was competent for defendants to offer parol testimony to prove 
the agreement between the parties, and the plaintiff, under the C. 
C. P., could recover of defendants but two-thirds parts of said 
note. Clark vy. Clark, 655. 

17. Such an agreement is not illegal, unless it be shown that the cred- 
itors of decedent, or phis distributees, may be prejudiced by such 
conduct on the part of the Administrator. Ibid. 

18. Though it may be that a note payable to a testator may be assigned 
by one of three executors, yet a note payable to three persons as 
executors of their testator cannot be assigned by one of them 
without the concurrence of the others, so as to enable the assignee 
to sue the makers either for the whole amount of the note, or for 
any part of it; the Code of Civil Procedure, sec. 55, not being ap- 
plicable to such a case. Johnson v. Mangum, 146. 


19. An administrator will not be allowed to retain out of the assets of 
his intestate, a note payable to him as guardian where his intestate 
is surety, when he has paid over to the principal of said note, who 
was insolvent, a claim on his intestate for a sum more than suffi- 
cient to have paid off and discharged the indebtedness of the prin- 
cipal. Redman v. Turner, 445. 


FALSE PRETENSES, OBTAINING GOODS UNDER. 
1. To sustain an indictment for obtaining goods by a false pretense, 
under our Statute, Rev. Code, ch. 34, sec. 67, there must be a false 
representation of a subsisting fact, calculated to deceive, and 
which does deceive, whether the representation be in writing, or 
in words, or in acts, by which the defendant obtains something of 
value from another without compensation. But this dogs not ex- 
tend to what are called “mere tricks of trade” by which a man 

puffs his goods. State v. Phifer, 321. 


2. The doctrine of cheating by false tokens at the common law and 
under the Statute of Henry VIII. and by false pretences under the 
Statutes of 30, George IT. ch. 24, and our Act, discussed and ex- 
plained. Ibid. 


FIERI FACIAS, AND VEND. EX. 


Sex JupGMENT, Growrmne Crops. 

































FORGERY. 


1. To constitute an “order for the delivery of goods,” within the 
meaning of Rey. Code, chap. 34, sec. 59, a forgery, there must ap. 
pear to be a drawer, a person drawn upon, who is under obligatiog 
to obey, and there must appear to be a person to whom the goods 
are to be delivered. State v. Lamb, 419. 


2. Ifthe paper writing set forth in thejindictment as a forgery does 
not contain these requisites, there cannot be a conviction for torgery 
under euch statute. Ibid. 


3. The writing set forth in the indictmerit is such an instrument as 
will constitute at common law a forgery, hence, the conclusion 
“against the form of the statute” may,be rejected as surplusage, 
and under the conviction in this case the defendant may be pun- 
ished for a misdemeanor, as at common law. J bid. 


FORNICATION AND ADULTERY. 


1. It is not fornication and adultery where persons, who were formerly 
slaves, were married during the existence of slavery according to — 
the forms then prevailing, and after their emancipation continued 
to cohabit together in the relation of husband and wife. 


2. The act of 1865-66, ch. 40, sec. 5, requiring such parties to go be- 
fore the County Court Clerk, or a Justice of the Peace, and to ac- 
knowledge’the tact of such cohabitation, and the time of its com- 
mencement, makes it a misdemeanor‘only for failure to perform these 
duties. State vy. Adams and Reeves, 537. 


GROWING CROPS. 


1. When a ji. fa. was levied upon the land of the defendant in the 
execution, in 1861, and successive writs of vend, expos. were issued 
thereon until the Fall of 1867, when the land was sold by the 
sheriff, and in the meantime in the year 1866 the same land was 
conveyed by the defendant in the execution by a deed in trust, it 
was held, that the crops growing on the land in 1867, did not pass 
to the purcheser of the land under the execution, but belonged to 
the bargainee under the deed in trust. Walton v. Jordan, 170, 


2. Crops growing on land pass, by presumption of law, with the title 
of the land, but the presumption may be rebutted even by parol 
evidence. Ibid. 

GUARANTOR. 
The‘aesignor of a note not negotiable is liable only as guarantor, 




















and as such, is entitled tonotice of the default of the principal 
debtor. Sutton vy. Owen, 123. , 








GUARDIAN AND WARD. 
1. If a guardian, or his personal representative after his death, for his ; 
own benefit dispose of a bond which was on its face payable to 
him as guardian, the ward may follow the bond or its proceeds in ez 
the hands of the assignee or holder. And in such case, the face of 
the bond will be of itself express notice to the assignee or holder of 
the breach of trust by the guardian, or by his executor or adminis- Fe 
trator. Lemly v. Atwood, 46. 


: 

.2. In a case in which, under the circumstances, a viledinke was justitied ¥ 
in taking Confederate treasury notes for his wards, during the late ] 
civil war, he will be justified in having converted them into Con- : 
federate bonds even so late as the year 1864. Sudderth vy. Me 
Combs, 186. 

3. Where a guardian, in the years 1859 and °60, received bank notes for 
his wards and failed to invest them for their benefit, he will be 
charged with the amount of the notes, with interest from the date 
of their receipt, unless he can show some good excuse for his appa- 
rent default. Ibid. : 


4, The reception by a guardian of Confederate money .in the early part 
of the year 1865 for the solvent debts due his wards was apparently 
inexcusable, and it will be for the guardian to show circumstances : 
in justification of his act. Ibid. 


5. The Superior Court has no original jurisdiction of an action for an 
account by an existing guardian of infant children against their 
former guardian ; such action must be brought in the Court of 
Probate. Ibid. 7 

6. Under the provision of the Revised Code, ch. 54, sec. 28, authorizing 
a guardian to lend the money of his ward “upon bond with suffi- 
cient security,” he might, upon a loan before the late civil war, 
have taken a bond secured by a mortgage of slaves, and cannot 
now be made responsible for the loss of the debt by the emancipa- wa 
‘tion of the slaves. Whitford v. Foz, 265. inate 

7. A guardian who, before the late civil war, took from the administrator 
of the father of his wards certain promissory notes as a part of the 
effects of his wards, but did not collect them and lend the money 
upon bonds with sufficient security taken to himself as guardian, 

is not responsible for the amount of them if they were lost by the 














































events of the war without any neglect or default on his part, but 
he is responsible for the annual interest which he might have eo}. 
lected and invested for their benefit. did. 


. A bailee who misuses the thing bailed, thereby converts it to his 
own use, and becomes liable for its value, whether any loss occurs 
from such misuser or not; but that rule does not apply to a trys. 
tee, who, when no fraud is imputed, is only liable for a loss resujt- 
ing from his culpable negligence with regard to his trust. Ibid 


. A guardian is not responsible for having received bank notes and 
Confederate money before March, 1862, and did not invest it for 
the benefit of his wards, when it is shown that he made a bona fide 
effort to do so, but was prevented by the events of the war. Jbid, 


. In taking an account of a fund in the hands of a guardian in which 
two or more wards are interested, it is proper to state a general 
account of the whole fund in the end of each year, and also a sep. — 
arate account with each ward to the end of the same year, credit- © 
ing the ward with his share of the balance found owing on the gen- 
eral account, and debiting him with any proper debits peculiar to’ 
himself. In this way the balance due to each ward at the end of 
each year is ascertained ; and, upon the death or coming of age of 
one of them the sum due to him will be payable immediately and 
will cease to bear compound interest. did. 


A guardian will be allowed for reasonable counsel fees paid for 
advice and assistance in the management of his trust, and he may 
be allowed also for the fees paid to counsel in making a fair de- 
fence to the suit brought against him for an account and settlement 
of his guardianship. Ibid. 

12. Reasonable commissions will always be allowed to a guardian 
unless in cases of fraud or very culpable negligence. The rate will 
depend upon a variety of circumstances, such as the amount of the 
estate, the trouble in managing it, whether fees have been paid to 
counsel for assisting him in the management, the last of which 
will lessen it. Ibid. 


13. Commissions should be allowed a guardian, or amount of the notes 
and other securities for debt delivered to the ward upon the 
termination of the guardianship. did. 

14. A guardian, who held a well secured ante-war note, and collected 
the same in Confederate currency in September and October, 1863, 
when there was no need for its collection, and immediately there- 
after invested the same in 7-30 Confederate bonds, was guilty of 














laches, andfis liable to his ward for the full amount of the principal 

* and interest of said note. Purser v. Simpson, 497. 

15. After the 4th of July, 1863, no person acting in a fiduciary capacity, 
ought to have collected well secured ante-war debts, and invested 
in Confederate securities. Ibid. 

16. A guardian who took a note in October, 1860, with two sureties 
who were abundantly good, and continued so during the war, can- 
not be held responsible to his wards, by reason of the parties to 
said note having become insolvent by the results of the war. Coe- 
ington v. Wall, 594. 

17. A guardian who receives a note for $1,100, without taking any 
















Thid. ‘security, is guilty of laches, and is accountable to his wards for the 

Which amount of such note. Ibid. » ; 

aneral 18. It is not unreasonable to allow five per cent. commissions to a guar- 

‘- dian on his receipts and disbursements, which embraced a large 

edit. number of receipts and vouchers, commencing in 1857 and ending 

gen in May, 1871. bid. 

ny 19. A guardian is accountable to his wards for a sum of money in the 
of hands of an administrator appointed in 1857, if such administrator 

a or his sureties were solvent at the time when the funds ought have 





been paid to the guardian, ‘or within the time thereafter, when a 
judgment could have been obtained upon such administration 
bond, Ibid. 









_ HEIR EXPECTANT. 
See CoNnTRACT. 





HOMESTEAD. 
1, When the owner of land does not petition for a homestead, it is the 
duty of the sheriff, or other officer who has an execution against 
him, to have it laid off under the act of 1868—'9, ch. 137, at the ex- 
pense of the creditor, and if he refuse to pay or tender the fees of 
the officer, he will, by virtue of the Code of Civil Procedvre, sec. 
555, be justified in refusing to execute the process, Lute v. Reilly, 
20. 
2. The act of 1869-70, ch. 121, exempting from execution the rever- 
sionary interests in Homesteads, is constitution. Poe v. Har- 
die, 447. 
oy The object of this act was to protect the owner thereof against any 
vexatious litigation which might be instituted by the purchaser of 
reversionary interest. Ibid. 
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4. The estate in the Homestead is a determinable fee, and the bi \ . 
thereof is not impeachable for waste. Ibid. 4 
See SHERIFFs, JUDGMENT. 


HOMICIDE. 


1. If A attempts to pursue B into a house, and the latter shuts the 
door so that A cammot enter, and A attempts to break the dog 
open with an axe, and B opens the door, when he is collared by A 
and a fight ensues, and B is killed by a deadly weapon, it is murder, 
State v.. Hargett, 669. 


2. If two men fight upon a sudden quarrel, and one kills the othe, 
the chances being equal, this constitutes manslaughter: Statey, 
Massage, 480. 


TNDICTMENT. 


1. Where, in an indictment for larcenv, it was charged that the article — 
stolen was the property of H. Hoffa, whose given name was to the ~ 
jurors unknown, and it was testified by witnesses that they knew © 
ot no other name of the owner of the article than H. Hoffa, it wa 
held, that there was no variance between the allegation and the © 
proof. State v. Bell, 313. 


The owner of an article charged to have been stolen, may haves 
name by reputation, and if it be proved that he is as well knélm 
by that name as any other, a charge in an indictment by that name — 
will be sufficient. Ibid. — . 


If a person usually signs his name with only the initials of his chrie 
tian name, and he is thus generally known and designated, he may 
be properly indicted by such name. Jpid. 


Upon a conviction for larceny, a sentence “ that the defendant be 
imprisoned in the State prison for one year, and in the meantime 
and until he is carried there, that he be imprisoned in the. county 
jail,” 1s sufficiently definite as to the term of imprisonment in the 
State prison to be valid under the Act of 1868-'9, ch. 167, secs, 9 
and 10, which declares that the term “shall begin to run upon and 
include the day of conviction.” State v. Gaskins, 320. 


5. A change in the punishment of larceny from whipping and im- — 
- prisonment at common law to imprisonment in the State’s prison 
or county jail for not less than four months nor more than ten years, — 

is not liable to the objection of an ex post facto law. The rule is, ~ 








not that the punishment cannot be changed, but that it cannot 
be aggravated. State v. Kent, 311. 


6. An indictment for tearing down a dwelling house, under the Act in 
the Revised Code, ch. 34, sec. 103, cannot be supported by proof 
that it was torn down by the owner or his tenant, though it was 
occupied at the time by a tenant at sufferance; but, if the tenant, 
at sufferance, were present, forbidding the act when the house was 
torn down, an indictment for a forcible trespass might have been 
Supported. State v. Mace, 344. 


. Where A and B are jointly indicted with others, for wilfully setting 
fire to and burning a barn containing grain, and the evidence 
showed that A and B were not present, but were accessories before 
the fact: Held, that they could not be convicted as principals 
under thisindictment. State v. Derver, 572. ° 

Fhe effect of the act of 186869, chap. 167, entitled “ an act in rela- 
tion to punishments,” was not to make “misdemeanors” of 
offences whichjwere formally felonies. Ibid. 

8. When it appears from the affidavit of a person of color, charged 
with a capital offence, that he cannot have full and equal benefit 
of all laws and proceedings for the security of person and property 
as is enjoyed by white citizens, ani that his rights cannot be en- 
forced in*the State Courts: Held, That under the act of Congress 
of 9th April, 1866, the State Courts will proceed no further in the 
prosecution until certified of the action of the Circuit Court of the 
United States under the act of Congress, March 3, 1868. State v. 
Dunlap, 491. 


#. It is erroneous in such a case to order the removal of the indict- 
ments to the Circuit Court of the United States; but to-suspend 
proceedings in the cause till certified to the Court under the afore- 
said acts ot Congress. Ibid. 
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inne 10. A misrecital of the proper County in the caption of an indictment 
inty furnishes no ground for arrest of judgment. State v. Sprinkle, 463. 
the Semble. Such an indictment would have been sufficient before the 
5 9 act, Rev. Code, chap. 35, sec. 14. Ibid. 

and 11. An indictment for murder which charges that the prisoners on the 


deceased “ did make an assault and in some way and manner, and 
by some means, instruments, and weapons to the jurors unknown, 
did then and there feloniously, wilfully, and of their malice afore- 
thought deprive him, the said A of his life, so that the said A 
did then and there instantly die,” &c., is sufficient, although the 
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evidence presents different ways and means by which the decease 
might have been killed. Statev. Parker & Gilmer, 453, 


12. It is error to quash an indictment which charges in one count the 


stealing one otter, confined in the trap of one J. D. P., and in ap. 


other count “a certain dead otter of the value of one dollar of the _ | 


goods and chattels of the said J.D. P.” State v. House, 325, 


13. A count in an indictment must be complete in itself, and contain aj} 


the material allegations which constitute the offence charged, 
Therefore, a count charging defendant with reeeiving of stolen 
goods, is defective, which does not contain the name of the de. 
fendant in the proper place, and distinctly charge him with re 
ceiving the stolen goods. State v. Phelps, 450. 


This defect is not cured by the statute, Rev. Code, ch. 35, sec. 14, and 
judgment will be arrested did. 


INJUNCTION. 


1. Where an injunction is issued under an order that the plaintiff shal} 
give an undertaking with sufficient sureties in a certain sum as 
prescribed in the C. C. P., sec. 192, it seems that a deposit in money 
of the sum named, will be sufficient, but whether so or not, the 
giving by the plaintiff of the required undertaking before the hear- 
ing of a motion to vacate the injunction for the want of it, will 
supply the alleged defect and prevent the injunction from being 
vacated on that account. Richards v. Baurman, 162. 


2. An injunction taken out before issuing a summons is irregular, and 


will be vacated on motion. Hersh v. Whitehead, 516. 
Sexe Contract, WARRANTY OF TITLE. 


INTERPLEADER. 


The right of interpleader given by the C.C. P., under which a sheriff, 
who has money in his hands, raised under executions 1n favor of 
different creditors against the same defendant, may bring in the 
plaintiffs in the executions to contest their respective claims, was 
intended to apply to a controversy or action properly constituted 
in Court. . Bales v. Lilly, 232. 


JUDGMENT. 
1. Where a vendor of land receives a part of the purchase money, and 


takes notes for the residue thereof, retaining the title until such 
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notes shall be paid, and afterwards a judgment is obtained and 
ya docketed against him, and he then dies, the judgment will not be 
a lien upon the land or the notes in the hands of his executors, 
but the notes will be assets when collected for the payment of 

as debts. Moore v. Byers, 240. 


: 2. Where two or more plaintiffs: had, prior to the adoption of the new 
Constitution and the Code of Civil Procedure, obtained judgments 
at the same term of the County Court of a county, and then after 
| 9 such Constitution and Code had been adopted, transferred them to 
, the docket of the Superior Court, at different times, but all within 
six months, as required by the sections 400 and 403 of the C. C. 
sz P., and had then issued executions on them at different times, but 
all came to the sheriff's hands before the sale of the defendant's 
land ; it was held, that under Art. 4, sec. 25, of the Constitution, 


CEN en oe. 
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j which ordains that “actions at law, and suits in Equity, pending 
when this Constitution shall go into effect, shall be transferred to 
the Courts having jurisdiction thereof, without prejudice by reason 


of the change,” the proceeds of the sale under the executions shall 
be applied pro rata to allof them. Johnson vy. Sedberry, 1. 


3. Where there is a judgment and ji. fa. or vend. expo. issues during 
the life of the defendant, the sheriff may proceed to sell, although 
the defendant dies before the sale ; and so he may, when the ji. fa, 
or vend, expo. issues after the death, if tested before. Butif the 
sheriff, for any cause, return the process without a sale, no alias 
can issue tested after the death of the defendant without a sei. 
fa. against his heirs. Aycock y. Harrison, 8. 





vidual capacity, though they style themselves as executors in ma- 


i 
i 4, A judgment confessed by executors will bind them in their indi- | 
king such confession. Hall v. Craige, 51. | 


5. Ita number of Justice's judgments be docketed in the Superior Court, | | 
they will, under the C. C. P., be a lien upon the land of the defen- 
dant from the time, where they were docketed, and will have a 
priority over a judgment obtained in Court by another person ! 
against the same defendant at a subsequent time, and though an 
execution be issued on the latter, and the sheriff levies it on-the 
land and advertises it for sale, yet, if before the sale executions are 

. issued on a part of the Justice’s docketed judgments and are placed 

in the hands of the sheriff, the proceeds of the sale of the land 

must be first applied to the payment of all the Justice’s judgmenta 

Perry v. Morris, 221. 


6. The lien on the land of the defendant acquired by a docketed 
26 
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judgment shall not be lost in favor of a judgment subsequently 
docketed, unless the plaintiff in the latter take out execution ang 
give the. plaintiff in the former twenty days’ notice before the day 
of sale by the sheriff, and the plaintiff so noticed fail to take out 
execution and put it into the sheriff's hands before the day of sale 
as is prescribed in the 19th rule of practice adopted by the gy. 
preme Court at June Term, 1869. Jdid. 


. The fact that a judgment docketed in one county 1s afterwards 


docketed in another, does not deprive it of the lien it had on the 
defendant’s land in the first county. Ibid. 


. A judgment is not void because no complaint has been filed. Leach 


v. W.N. 0. RR. Co., 486. 


. A judgment rendered against a certificated bankrupt, merely to 


ascertain the amount of his indebtedness to the plaintiff, is not 
such a judgment as will make the sureties of said bankrupt liable 
therefor on an Appeal bond. Fontaine v. Westbrooks, 528. 


Prior to the adoption of the C. C. P., the lien acquired by ji. fa. ex- 
pired at its return. Ross v. Alexander, 576. 


Therefore, judgments obtained at Spring and Fall Terms, 1869, of 
Guilford Superior Court, and docketed respectively during the 
terms of said Court, have priority over a judgment obtained in 
1867, upon which ji. fas. regularly issued up to Fall Term, 1868, of 
the Superior Court of Alamance, and no returns made thereto, at 
which term the said judgment was transferred and entered on the 
judgment docket of Alamance Superior Court, but not docketed 
in Guilford county till 24th December, 1869. bid. 


12. Before judgment canibe given upon an injunction bond, the party 


alleging that he has been damnified by reason of said injunction, 
must establish the quantum of damages sustained. Hyman v. 
Devereuz, 588. . 


The quantum of damages recoverable by a party injured under the 


old system, as compared with the amount under the C. C. P., dis 
cussed. 


See PRACTICE. 


JUDGE'S CHARGE. 
1. A Judge is not required to charge the jury upon a hypothetical 


cage, and if the evidence does not justify the instructions asked for, 
it is improper to give them. State v. Hargett, 669. 

It is sufficient if a Judge gives substantially the instructions asked 
for. Ibid. 























i) 





When, on the trial of a prisoner, a prayer on his behalf for instruc- 
tions assumes certain facts to be in proof, and in the opinion of the 
Judge there is no evidence tending to prove them, he ought to say 
so, and thus disembarrass the jury of the consideration both of the 
assumed facts and of the questions of law predicated on their as- 
sumption. State v. Dunlap, 288. 


. When instructions are asked for upon an assumed state of facts, 


which there is evidence tending to prove, and thus questions of 
law are raised which are pertinent to the case, it is the duty of the 
Judge to answer the questions so presented, and to instruct the 
jury distinctly what the law is, if they shall find the assumed state 
of facts to be true, and so in respect to every state of facts which 
may be reasonably assumed upon the evidence. Ibid. 


. Ifthe charge of a Judge on a trial for murder is correct as a general 


essay on homicide, and his propositions taken generally are sup- 
ported by the authorities ; still it is not a full compliance with the 
statute, Rev. Code, ch. 31, sec. 130, which requires the Judge to 
declare and explain to the jury the law arising on the evidence. 
Ibid. 


JUDGES EXCHANGING DISTRICTS. 


1. Whenever a Judge exchanges Districts with another, with the con- 


sent of the Governor, or whenever he shall be required by the 
Governor to hold a specified term of a Superior Court out ot his 
proper District, the authority of the Governor should be of record 
in every County in which he holds a term, and should be attached 
to the record of every appeal to this Court. Judges who exchange 
Districts by the consent of the Governor for a whole riding, or se- 
ries of Courts, take the place of each other for all purposes during 
that series of Courts. Bear v. Cohen, 511. 


2. When the Governor requires a Judge to hold a term of a Court 


(either regular or special) for some County outside of his proper 
District, the authority of the Judge is special: the jurisdiction of 
the proper Judge of the District is superseded by that of the sub- 
stituted Judge in that County during the specified term, but not 
elsewhere, nor for a longer time; the substituted Judge has, in 
respect to all cases pending in the specified County during the 
specified term, all the powers of the proper Judge of the District ; 
he still retains those belonging to him, as Judge of his own Dis- 
trict. Ibid. 














3. A Judge of the 6th Judicial District has no power to vacate ap 
order fur claim and delivery of personal property, issuing out of, 
Court of the third Judicial District, unless he has been legally as 
signed to hold the Court of the County where the subject matter 
is pending. Myers v. Hamilton, 567. 


4. A District Court Judge is not authorized to dissolve injunctions, or 


to punish parties for a contempt in disobeying an injunction order, 
except in his own district, unless he has been duly assigned to hold 
the Court in the County where the original process is returnable. 
Morris v. Whitehead, 637. 


JURISDICTION OF JUDGES OF PROBATE. 
1. A civil action in the nature of a bill in equity to surcharge and 


falgify an account stated, must be brought before the Judge of the 
Superior Court at the regular term of the Court, and not before the 
Judge of Probate. Murphy v. Harrison, 246. 


2. The Judge of the Court of Probate has jurisdiction of a complaint 


by a ward against his guardian, demanding an account and pay- 
ment. From his judgment an appeal will lie to the Judge of the 
Superior Court, who having thus obtained jurisdiction of the cause 
will retain it until it is finally disposed of. Rowland v. Thomp- 
son, 110. 


3. The Judge of the Court of Probate has no jurisdiction of a suit on 


a guardian bond. Such suit must be brought in the Superior 
Court. Ibid. , 


4. Where a suit for the settlement of a guardian account is before the 


Judge of Probate, his deputy cannot perform any functions in taking 
an account but only such as are merely ministerial, such as record- 
ing testimony, swearing witnesses, calculating interest and the like. 
He cannot decide upon the competency of testimony, or upon any 
other legal question, and if he do so, the adoption and confirma- 
tion of his decision by his principal afterwards will not make it 
good. Ibid. 

See JuDGMENT, Ex’rs AND AbM'Rs. 


JURY. 





Where a jury returned a verdict for the plaintiff “ for $51.60, subject 
to an off-set of $26.80, if said off-set had not already been paid ;* 
but if it had been paid, then for $51.60, without off-set,” it is pro- 



































per to render the judgment for $51.60, and to reject the balance as 
surplusage. Hawkins v. Hcuse, 615. 


JUSTICES OF THE PEACE. - 


1. 


On an application to a Justice of the Peace for a suspension of exe- 
cution after a recovery by a landlord against his tenant, the Justice 
has a discretion as to the sufficiency of the surety, which a Judge 
will not review, in the absence of any suggestion that the Justice 
acted dishonestly or capriciously. Steadman v. Jones, 388. 


. A summons in a civil action before a Justice of the Peace does not 


require to be executed by leaving a copy with the defendant; the 
C. C. P., secs. 82 and 504, Rule 15, not embracing such process re- 
turnable before a magistrate. Kirkland y. Hogan, 144. 


. Where a suit before a Justice is for a money demand, itJis erroneous 


for him, after giving a judgment forthe amount claimed, to add 
“to be paid in old North Carolina bank money at par, of any bank 
in the State ;” and upon the return of a writ of recordari and the 
assignment of such error in the Justice’s judgment, the Superior 
Court should not order the case to be placed on the trial docket, . 
but should reverse the judgment, and enter the proper judgment 
for the plaintiff. Swain v. Smith, 211. 


. Sec. 17 of chap. 227, acts of 1869-70, does not apply to Justices’ 


judgments which -do not exceed the sum of twenty-five dollars. 
Street v. Bryan 619. 


. The decisions of Justices of the Peace upof questions of fact are 


not the subject of review. * Ibid. 


JUSTICES’ JURISDICTION. 
1. On an indictment for an affray, a plea of autre fois convict, before a 


Justice of the Peace, “in his own proper township, and that no 
deadly weapon was used, and no bodily‘injury inflicted,” is insuffi- 
cient, when the complaint does not set forth that the offence was 
committed in the township of the Justice, or that the complaint 
was made by the party injured, as expressly required by the Act of 
1868-’9, ch. 178, sub-ch. 4, secs. 6 and 7. State v. Davis, 298. 


2. A Justice of the Peace may have final jurisdiction ot that kind of 


an affray, which consists of the fighting by consent of two or more 
persons in a public place, but not that of kind which is committed 
by one or more persons making a display of deadly weapons with 
violent or threatening words, or by other similar means, calculated 
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to terrify the people. In the latter sort of cases, as no one in par. 
ticular is injured, there is no injured party to complain to the Jus. 
tice, and he cannot have jurisdiction, except fo bind over the 
party to the Superior Court. Jbid. ~ 


3. In the Act of 1868-’9, ch. 178, sub-ch. 4, se. 6, the provision “ that 


the complaint shall not be made by collusion with the accused,” 
does not apply to the case of a misdemeanor, such as a battery, 
where there is both a public wrong, and a private injury, and the 
party injured accepts from the aggressor satisfaction for his injury, 
byt to the case where the complaint is not made bona fide, but 
under terror, or is induced by some fraudulent practice, or is for 
some fraudulent end. In such latter case the Justice should de- 
cline the final jurisdiction, and bind the offender over to the Su- 
perior Court. Ibid. 


. A warrant issued by a Justice of the Peace at the instance and 
upon the oath of a prosecutor, may be taken as the complaint 
of such prosecutor, but to give final jurisdiction to a justice of 
the offence therein charged, it must. under the Act of 1868-9, 
ch. 178, sub-ch. 4, sec. 6, allege that the complaint is not made 
by collusion with the accused, and without such allegation, a con- 
viction under it will not sustain the plea of autre fois convict. 
State v. Hawes, 301. 


. A warrant for an offence within the jurisdiction of a Justice of the 
Peace, under the Act of 1868-’9, ch. 178, sub-ch. 4, sec. 6, may be 
issued by a Justice who does not reside in the township where 
the offence was committed, but,it must be returned before, and 
tried by, a Justice who does not reside in such township. Ibid. 


. Before a Justice of the Peace can have final jurisdiction of any 
criminal offence, it must appear in the complaint and upon proof 
that each and every requisite prescribed in sub-ch. 4, sec. 6, of 
chap. 178, of the act of 1869, has been strictly pursued. State v. 
Pendleton, 617. 


7. Observations as to the duty of Solicitors, where parties have been 


bona fide punished before the Justices of the Peace. Ibid. 


LANDLORD AND TENANT. 
1. The 31st section of the Act of 1868-'9, ch. 156, entitled an Act in 





relation to landlord and tenant is unconstitutional, because it pro- 
fesses to confer upon Justices of the Peace jurisdiction to admin- 
ister the same remedies to purchasers of land under execution 
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against the defendant therein, as to landlords against their tenants, 
contrary to the 15th and 33d sections of the 4th article of the Con- 
stitution, which confer exclusive original jurisdiction upon the 
Superior Courts of all civil actions, in which the title to real estate 
may come in question. Credle v. Gibbs, 192. 


Those sections of the Act of 1868-’9, ch. 156, which give summary 
proceedings before Justices of the Peace, in favor of landlords, to 
recover possession of lands from their tenants who hold over after 
the expiration of their leases, are not unconstitutional, because, in 
consequence of the doctrine of estoppel, the title to the real estate 
cannot come in question. Ibid. 


LANDS OF INFANT SOLD UNDER DECREE OF COURT. 
1. Where the land of an infant was sold for partition in 1856, under a 


decree of the Court of Equity, and the Court decreed “that the 
Master proceed to collect the purchase money, tax the costs incurred, 
and pay over the residue to the parties entitled, and upon the pay- 
ment of the purchase money the Master execute title to the pur- 
chaser :” Held, that the payment of the principal part of the pur- 
chase money, and a note given to the Guardian of the infant for 
the residue, was not a compliance with the decree of the Court. 
Walke v. Moody, 599. 


2. In such a case the plaintiff has a lien upon the land for the payment 


of the residue of the purchase money, and is entitled to a decree 
for a resale of the land for the payment thereof. Ibid. 


LARCENY. 
1, The turning of a barrel of turpentine which was standing on its 


head, over on its side, with a felonious intent, is not such an aspor- 
tation as constitutes larceny. State v. Jones, 395. 


2. Where a prosecutor, being drunk and partially paralized, and hav- 


ing a belt with money around his body, was sitting with his head 
bent down, and alone with the defendant in his bar-room, the latter 
gently removed the belt and money from the prosecutor's body, 
upon which the prosecutor, raising his head and seeing the belt in 
his hand, asked him to give back his money, to which he replied, 
“no, I'll keep it,” and afterwards, upon the prosecutor's stepping 
out for a mom@t, the defendant refused to let him come in again, 
and never returned his belt or money, it was held, that these facts 
tended to prove a larceny of the belt and money by the defendant. 
State v. Jackson. 305. 


















. It is a sufficient carrying away to constitute the crime of larceny, 
that the goods are removed from the place where they were, ang 
the thief has, for an instant, the entire and absolute possession of 
them. Ibid. 


. An otter is an animal valuable for its fur, and though it be one 
Jere nature, yet, if it be reclaimed, confined or dead, the stealing 
it from its owner islarceny: State v. House, 315. 


5. A person employed as a “field hand,” working by the day, week or 
month, has no charge of his employer’s money, and if the latter 
entrust him with money and he embezzles it he is not guilty of 
larceny. State v. Bunn, 317. 


. An indictment at common law for larceny in stealing a cow, is not 
supported by proof that the cow was shot down and her ears cut 
off by the defendants. Such acts would have supported an indict- 
ment for malicious mischief, or an indictment under the Act of 1866, 
ch. 57, for injuring live stock with intent to steal them. State y, 
Butler, 309. 


- A person found in possession of goods recently stolen, is presumed 
in law to be the thief; and it is not necessary for the State to show 
that any other suspicious circumstance accompanied such posses- 
sion. State v. Turner, 592. 

. The defendant may rebut this presumption; but if he does not 
show that he received the goods honestly, it is the duty of a jury 
to convict him. Ibid. 


LEASES. 
1, Where there is a lease tor years, and before the end of the term, 


the interest of the lessor in the land is conveyed to a third person, 
or is sold under execution and purchased. by such person, the rent 
reserved, which is not due at*the time of the conveyance, or sale 
and Sheriff's deed, passes with the reversion to the purchaser, and 
cannot, therefore, be subjected afterwards to the debts of the lessor, 
Kornegay v. Collier, 69. 


2. The doctrine of the different kinds of rents in England, and of rent 


in this State discussed and explained. did. 


3. Where A made a lease for a term of years, and during the existence 


See Execvutors AND ADMINISTRATORS. 
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thereof he conveys the land by deed to B., the latter can recover 
for the rent which had accrued after the title to the land passed 
tohim. Ballard y. Thomason, 436. 
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LEGACIES. 

Though the Court of Probate has exclusive original jurisdiction of 
special proceedings to recover legacies and distributive shares, yet, 
if the executor has so assented to a pecuniary legacy as to amount 
to an express or implied promise to pay the legacy, it must be re- 
covered by a suit in the Superior Court. Miller v. Barnes, 67. 


LIQUIDATED DAMAGES. 
Sze AWARD. 


LIMITATIONS, STATUTE OF. 


1. The statute of limitations was suspended in this State by different 
acts of the Legislature from the 11th May, 1861, to the 1st day of 
January, 1870, and hence a parol contract which was not barred 
by the said statute on the said first mentioned date could not have 
been so prior to the Ist day of January, 1870. Plott v. W. N. R. 
R. Co., 74. 

2. The 14th section of the Act of 10th March, 1866, ch. 17, entitled an 
“ Act to change the jurisdiction of the Courts and rules of plead- 
ing therein,” which repealed the Act of 11th September, 1861, and 
14th December, 1863, which had suspended the statutes of limita- 
tions, did not repeal the Act of 21st February, 1866, ch. 50, which 
had suspended the operation of these statutes until the 1st of Jan- 
uary, 1867, so that there was no statute of limitations in operation 
during the year 1866. Smith v. Rogers, 181. 

3. A promissory note barred by the statute of limitations is not revived 
by an offer to pay in Confederate currency, or bank bills. <Si- 
monton y. Clark, 525. 

4. To repel the statute ef limitations there must be such facts and 
circumstances as show that the debtor recognized a present sub- 
sisting liability, and manifested an intention to assume or renew 
the obligation. did. 

Sze Bonp oF ConsTABLEs. 


MANDAMUS. 

1. The Board of Commissioners of a County have a perpetual exist- 
ence, continued by members who succeed each other, and the body 
remains the same, notwithstanding a change in the individuals who 
compose it. Hence, when a writ of mandamus is obtained against 
a Board of Commissioners, and there is a change in the individual 
members between the time when the writ is ordered, and when it 
is served, those who compose the Board at the time of service must 
obey it. Pegram v. Commissioners of Cleaveland Co., 114. 
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A plaintiff who has obtained a judgment against a County is not 
entitled to an execution against it. His remedy is by a writ of 
mandamus against the Board of Commissioners of the County, to’ 
compel them to levy a tax for the satisfaction of the judgment, 
Gooch vy. Gregory, 142. 


. The 8th section of the Ordinance of the Convention of 1868, having 


provided that, when the President and Chief Engineer of the 
North-western North Carolina Railroad Company should haye 
complied with certain terms in respect to the first division of the 
said road, the Governor should direct that the Public Treasurer 
should make a loan to the company by the issue of a certain 
amount of State bonds, and the terms having been complied with, 
it was held, that the company was entitled to have a peremptory 
mandamus to compel the Treasurer to issue the bonds, notwith- 
standing the subsequent legislation contained in the Acts of 18689, 
ch. 32, of 1869-70, chs. 71 and 100, as all those Acts taken to- 
gether left the Ordinance above mentioned in full force and effect. 
North-western N. C. R. BR." Co. v. Jenkins, 172. 


. Where a party has established his debt against a County by judg- 


ment, and payment cannot be enforced by an execution, he is 
entitled to a writ of mandamus against the Board of Commissioners 
of said County, to compel them to levy a sufficient tax to pay off 
and discharge his said judgment. Lwutterloh v. Commissioners of 
Cumberland (o., 403. 


. There is no provision in the C, C. P. regulating the proceedings in 


writs of mandamus, and in such cases “the practice heretofore in 
use may be adopted so far as may be necessary to prevent a failure 
of justice.” C.C. P., sec. 392. Ibid. 

This writ can only be used by the express order of a Court of supe- 
rior jurisdiction, and is not embraced in the rule established in 
Tate v. Powe, 64 N. C., 644, which marks out the distinction be- 
tween civil actions and special proceedings. Ibid. 


. Where the plaintiff's demand may involve disputed facts, the pro- 


per application is for an alternative mandamus, Where, however, 
the plaintiff’s claim is based upon a judgment, then the proper 
process is a peremptory mandamus. Ibid. 


Ses Coupons. 


MILITARY ORDERS. 
The military order of Gen. Sickles, forbidding corporal punishment, 


could not have had any greater effect than merely to suspend the 
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law; and as soon as the order ceased, the law was restored, to be 
administered as before. State v. Kent, 311. 


MILLS. 

It is not necessary that all the Commissioners appointed under the 
Act of April, 1869, chap. 158, entitled “An Act relating to special 
procedure in cases of mills,” should sign the report required to be 
made, @ majority being sufficient. Austin v. Helms, 560. 


NOTES NOT NEGOTIABLE. 
A bond to pay money, and also to clothe a slave is not negotiable, 
and before the adoption of the C. C. P., would not be sued on in 
the name of the assignee. Sutton v. Owen, 123. 


NUISANCE. , 

The plaintiff owned an ass, which he knew to be dangerous, and 
in the habit of pursuing and injuring stock, and with a knowl- 
edge of such vicious qualities he permitted him to run at large: 
Held, that if such an animal is found pursuing a cow which he 
threw down, and was in the act of stamping her, when the de- 
fendant, believing it was necessary to kill him to save the hfe of 
his cow, killed the ass, that detendant was justifiable. Wiliams 
v. Dizon, 417. 


PARTNERSHIP. 

1, Where a partnership is formed for a definite term which has not 
expired, the Court will not decree a dissolution except under spe- 
cial circumstances ; neither will it, where circumstances render a 
dissolution inconvenient, as where a large operation has been com- 
menced, which cannot be arrested without serious loss. But, where 
the Court does order a dissolution, it will appoint a receiver upon 
a disagreement between the partners in the course of the winding 
up; and the same rule must apply where a dissolution has taken 
place by consent or otherwise, and a serious disagreement arises 
afterwards. Richards v. Baurman, 162. 


2. If a partner purchases property with the partnership effects, and 
sells. said property to a bona fide purchaser without notice, the 
other partners cannot follow the property in the hands of such pur- 

chaser, Ohiply v. Keaton, 534. 












PAYMENTS. 
Payments made on a debt contracted before the late civil war, in 


confederate currency during the war, are to be taken according to 
their. face values. Having been accepted by the creditor, they 
amount to a discharge to the extent of their nominal value, not. 
withstanding the fact that they were made in depreciated cyr. 
rency. Hall v. Craige, 51. 


PENALTY. 


Sze ARBITRATION AND AWARD. 


PETITIONS BY ADMINISTRATORS TO SELL LANDS. 


1. 


Where proceedings are taken, upon a petition by an administrator 
to sell land for the payment of debts, before the Judge of Probate, 
and he orders a sale of the land and it is sold, and the purchaser, 
upon the confirmation of the sale, gets a deed for the land before 
the purchase money is paid, though the proceedings may be very 
irregular, yet the heirs-at-law cannot have the sale set aside by 
the Judge of the District at the regular term of the Superior Court. 
Hyman v. Jarnigan, 96. 


2. A petition by an administrator to sell land for the payment of 


debts is a special proceeding, and belongs to the original juris- 
diction of the Probate Court; and parties injured by such pro- 
ceedings ought to apply to the Judge of Probate for relief, and 
if he refuse to act, or acts erroneously in the matter, an appeal will 
lie to the Judge of the District in Court. bid. 


3. On a petition to sell land by an administrator for the payment of 


debts, it is erroneous for the Judge of Probate to make an order 
for the sale of the land before the parties defendant have been 
served with process by publication when they were non-residents: 
or, before he had adjudged upon the proofs required by the C. 
C. P., sec. 89, that the defendants had been regularly served with 
process by publication. Ibid. 


4. On a petition by an administrator to sell land tor the payment of 


debts, where the heirs are minors, it is erroneous for the Judge of 
Probate to make an order of sale, where there is no order for the 
appointment of the person who appears as guardian ad litem ; and 
no order for such appointment can be made until the summons 
be properly served, and the other requirements of the C. C. P., sec. 
59, be complied with. J did. 


5. It is erroneous for a Judge of Probate to order a deed to be made 


to a purchaser of land sold by an administrator to pay debts, until 
the purchase money has been paid. J bid. 
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PETITION TO REHEAR A DECREE. 


A petition to rehear a decree of this Court, when the error com- 
plained of is one of fact committed in making an interlocutory 
order of reference, and in confirming the report made by the com- 
missioner is not strictly a petition to rehear, but may be treated as 
a motion te set aside the order of reference and the order confirm- 
ing the report, and the decree made pursuant thereto. Zason v. 
Sanders, 216. 


PERSONS OF COLOR—THEIR RIGHTS TO TRANSFER CAUSES 
TO U. S. COURTS. 


r Sree INDICTMENT. 


’ PLEADING. 

1. The rules of pleading, at common law, have not been abrogated by 
the C.C. P. The essential principles still remain, and have only 
been modified as to technicalities and matters of form. The effect 
of pleading, both in the old and new system, is to produce proper 
issues of law or fact, so that justice may be administered between 
parties litigant with regularity and certainty. Pursley v. Nichol- 
son, 207. 

. Every material allegation of a complaint which is denied by the 
answer must be sustained in substance by proofs; and though a 
plaintiff may prove a cause of action, he cannot recover upon it 
unless it be alleged substantially in his complaint. bid. 

%. Under the old system, if the declaration is in case, and it does not 
further appear whether the action is in tort or contract, it will 
be regarded as ambiguous or doubtful pleading. Hughes v. 
Wheeler, 418. 

4. Where the defendant understood the action to be in tort, and the 
plaintiff did not disclaim it, but offered evidence to establish a 
breach of contract, such action cannot be sustained. Jbdid. 
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5. Whether in a complaint for the recovery of realty, it is sufficient to 
allege that the defendants are in possession of the locus in quo, and 
withhold the possession thereof from plaintiff. Quere? Garrett v. 
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Trotter, 430. 
6. Assuming that the complaint ix defective, advantage ought to have 
been taken thereof in “apt time,” and it cannot be considered 


“upt time.” to have filed an answer to the merits, and make the 
objection at the trial term. Jhid, 
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Such a complaint is sufficient, and the defect, if any, is aided by 
the defendants’ answer, which shows that they understood the com. 
plaint to charge an illegal withholding of the possession. id. 


8. The doctrine of aider, express or implied, and the principles appli- 


cable to defective pleading discussed and explained. Jbid. 
The pendency of a former action between the same parties, for the 
same cause, is a good defence in a second action. Harris y. John. 
son, 478. 
In such a case at common law, advantage must be taken thereof by 
a plea in abatement. Under the C. C. P., advantage must be taken 
by answer, if the complaint does not show the pendency of such 
former action. Ibid. 
Whatever is alleged in the complaint, and not denied in the answer, 
need not be proved. Jenkins v. N. C. Ore D. Co., 563. 
When the pleadings fail to present an issue, the only course is to 
strike out all the pleadings, and direct a “repleader.” Sumner y, 
Young, 579. 
When there is but one cause of action, or but one defence, a de- 
murrer must cover the whole ground, otherwise it will be a nul- 
lity. Ibid. 
Where several pleas are pleaded to the same cause of action, each 
is as separate and independent as if contained in different records, 
Sumner v. Chipman, 623. 


15. It is improper to join the Treasurer of the State with the Auditor 


in an application for a writ of mandamus, when the plaintiff has 
obtained ‘no warrant from the Auditor of the State. Bonner v. 
Adams and Jenkins, 637. 


Under the C. C. P., a defendant may avail himself of any defence 
that would have been available under the old mode of procedure, 
either in a Court of Law or Court of Equity. Clark v. Clark, 655. 


In an action to recover the possession of specific property, the ob- 
ject in describing the property is to let the defendant know what 
is claimed, so that he may give up the property, or contest the 
claim of plaintiff. Johnson v. Neville, 677. 


£8 When a defendant is uncertain as to what is claimed in an action 


for the recovery of specific property, the Court, upon motion, will 
require plaintiff to give a more particular description, 80 as to re- 
move all uncertainty. bid. 
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After the pleadings are made up, and whilst the trial is progressing, 
it is irregular to move to dismiss the complaint, or Bill in Equity 
for defects apparent upon the face of the complaint, or Bill 
in Equity, except where there is a manifest defect of jurisdiction 
in regard to the subject matter, as distinguished from a want of 
jurisdiction in respect to the person, or a statement of a defective 
cause of action, as distinguished from a defective statement of a 
cause of action. Mastin v. Marlow, 695. 


. The C. C. P., sec, 138, makes it discretionary with a Judge whether 


he will relieve a party against a judgment taken against him through 
his “inadvertence, mistake, surprise, or excusable neglect.” If a 
Judge refuses to entertain a motion to set aside a judgment for 
any of the enumerated causes, because he thinks he has no power 
to grant it, then there is error, and he has failed to exercise the 
discretion conferred on him by law. Hodgins v. White, 393. 


. After hearing the evidence and finding the facts under the above 


recited section of the C. C. P., the action of the Judge is conclu- 
sive upon the parties, from which there is no appeal. bid. 


. This discretion, however, is not arbitrary, but implies a legal discre- 


tion. As for instance, if the Judge mistake the meaning of the 
statute as to what is “ mistake, inadvertence, surprise, or excusable 
neglect.” In such cases his judgmeat is the oe of appeal and 
review. Ibid. 


. The proper mode of obtaining relief under the act of 1868-'9, which 


makes bank bills a set-off against judgments and executions 
already obtained, is by a rule upon the plaintiff in the judgment 
or execution, which is sought to be enjoined, founded upon proper 
affidavits, requiring him to show cause why he shall not accept the 
bills of the bank in payment of the debt, and have satisfaction of 
the judgment entered of record. And a notice of the rule served 
upon the Sheriff, who has the execution in hand, will operate as a 
supersedias. Mann v. Blount, 99. 


. It is the rule of a Court of Equity, or of any other Court, which 


proceeds upon the same principles, not to entertain a bill or action, 
which seeks no other relief than that which can be had by orders 
in a cause then pending J bid. 


. The Supreme Court cannot determine between conflicting records 


of a Superior Court, nor will it pass on an opinion of a Judge, 
which proce.ds upon a state of facts different from that agreed to 
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by the parties, and different from that certified as of record to this 
Court. Williams v. Council, 10. 


8. It is the privilege of an appellant to make up his case, and it is hig 


duty to do it, so as intelligibly to exhibit the error in the judg. 
ment, of which he complains ; and the rules of practice give him 
all the necessary power todo so. Ordinarily, if he fail to do so, 
the only course open to the Supreme Court is to confirm the judg- 
ment below, not because it is thought to be right, but because it 
cannot be seen to be wrong. Ibid. 


. In an action of debt upon a bond for a certain sum of money, to 


which the defendant has plead the general issue, usury and fraud, 
if the jury render a verdict, which is received by the clerk in the 
absence of the Court, that they find all the issues in favor of the 
plaintiff, and assess his damages at (the sum mentioned in the 
bond) principal money without interest, the only redress which the 
judge can give the plaintiff, is to set aside the verdict and grant s 
new trial. He cannot render a judgment upon such verdict for the 
principal of the bond and the lawful interest thereon. Houston y. 
Potts, 41. 


If a jury persist, in the presence of the Court, in rendering an irreg- 
ular and improper verdict, the Judge may set it aside and fine the 
jury for contumacy. did. 


Where an action of trespass vi et armis was commenced before the 
adoption of the C, C. P., and tried since that time upon the plea 
of the general issue, it was held that the defendant, not having 
availed himself of the right of objecting to the non-joinder of a 
plaintiff by demurrer or plea under the 95th and 98th sections of 
the C. C. P., cannot «lo so under the plea of the general issue. 
Lewis v. McNatt, 63. 


. In a case involving the settlement of a complicated account, the 


C. C. P. (see sections 245 and 246) requires that it be referred to 
referees to state an account, and objections to their report must be 
made by way of exceptions to it, and neither party has the right 
to require the facts to be passed upon by a jury. Klutte v. Mc 
Kenzie, 102. 


A proceeding by a motion supported by affidavits after a notice to 
the opposite party, to have satisfaction of a judgment entered of 
record upon the ground that it has been paid since its rendition, is 
the appropriate remedy in such a case, but is neither a special pro- 
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ceeding nora civil action. Itis only a motion in a cause still 
pending. Foreman v. Bibb, 128. 


When the Clerk of a Court refuses to issuc an execution to which a 
plaintiff is entitled on his judgment, he has two remedies for 
enforcing his rights. He may obtain a rule on the clerk as an offi- 
cer of the Court to compel him to- perform his duty, or be subject 
to an attachment for a contempt; or he may sue the clerk on his 
official bond. He is not entitled to a writ of mandamus against 
the clerk. Gooch v. Gregory, 142. 


When one of the parties to a cause is not ready for trial, and upon 
his application, it is ordered to be continued. for him “on pay- 
ment of costs,” it means the costs of the term, and not the whole 
costs of the action. Kirkman v. Dizon, 179. 


When a sheriff has money in his hands raised under executions 
against the same defendant in favor of two or more different cred- 
itors, and the money is claimed by one of the creditors to the exclu- 
sion of the others, he may, for the purpose of asserting his claim, 
obtain a rule against the sheriff, and under the C. C. P., sec. 65, 
cause the other creditors to be brought in by notice, and then upon 
the answer of the sheriff the Court may proceed to adjudicate upon 
the rights of the parties, and in doing so, will not be bound by the 
returns which the sheriff may have previously made upon the exe- 
cutions in his hands. Dewey v. Whe, 225. 


The C. C. P., sec. 65, does not embiuce a case where a sheriff has 
an execution in favor of one person, and levies it upon property 
claimed by another, as in such a case the sheriff cannot require 
these persons to interplead, because, if the claim of the person, 
against whom there is no execution, be just, the sheriff is a wrong- 
doer as tohim. Ibid. 


The practice of the Courts of England prior to the Stat. of 1 and 
2, William TV. ch. 58, and under that statute, upon conflicting 
claims to money in the hands of a sheriff raised under executions 
in favor of different creditors, and also the practice in hke cases 
in the Courts of the several States of the Union, and of the 
United States, and of this State prior to the adoption of the C. C. 
P. stated and explained. did. 


The Clerk of the Superior Court is not styled in the Constitution 
“ Probate Judge,” nor is he directed to be so styled by any act of 
assembly, and his Probate Jurisdiciion is incident to his office of 
Clerk. Staley v. Sellars, 467. 
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Hence, a motion to dismiss a special proceeding because it was ad- 
dressed to the Clerk of the Superior Court, instead of to the Judge 
of Probate, was properly refused. did. 
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When an execution is issued from the Supreme Court returnable to 
the Superior Court, according to the provisions of the Revised 
Code, ch. 33, sec. 6, and was docketed on the execution docket of 
the latter Court, the execution is treated as received under color 
and by virtue of the Clerk’s office, and he cannot be allowed to 
suggest irregularities therein. Greenlee v. Sudderth, 470. 


In such a case as that above stated, the judgment is not reversed, 
but judgment is rendered in this Court according to the modifica- 
tion resulting from the opinion, and in this case it was referred to 
the Clerk to ascertain and report the current rate of gold, and 
judgment was thereupon rendered in this Court in accordance with 
the decision. Ibid. 


. A negotiable instrument, the execution of which is admitted in the 


answer, must be produced on the trial, or its loss accounted for. 
Morrow vy. Alman, 507. 


. Where a final judgment is rendered in an action after the death of 


one ot the defendants, it will be vacated upon motion, as it is “ error 
in fact” to take judgment against one who is dead. The death of 
the defendant may be suggested, and the action proceed against 
the surviving defendant ; and it is the business of the plaintiff to 
make such suggestion, but the judgment being joint, the objection 
may be taken by the surviving defendant. Burke v. Stokely, 569. 


Where a Physician had an account running through a penod of 
many years against A for medical services rendered, whilst the latter 
had an account against the Physician for agricultural products fur- 
nished him at various times, and these transactions had no busi- 
ness connection with each other, but were entirely independent, 
and mere matters of set-off: Held, that a bill in equity could not 
be sustained for an account and settlement of the demands existing 
between the parties. Haywood v. Hutchins, 574. 


Where a decree is made directing an account between the parties 
litigant to be taken without prejudice, and the account is taken 
and exceptions thereto are filed, it is too late for the defendant to 
demand a hearing of the cause by the Court, upon the question of 
his liability to account. Lattimore v. Dixon, 664. 


Objections to the power of the referee to pass upon the issues in- 
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volved in the pleadings, should be made to the Court before the 
appointment of the referee, and before proceeding to hear the cause 
upon the report and the exceptions thereto filed. Ibid. 


28. Under the writ of habere facias possessionem, it is the practice for 
the plaintiff, at his peril, to point out the land recovered to the 
Sheriff, who puts him in accordjngly. Johnson y, Seville, 67 

See PLeapine, JupeMENT. y Prt ' 
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PROCESS. 
Sze SHERIFFS. 


PURCHASER AT SHERIFF'S SALE. 


A purchaser at a Sheriff’s sale, where the defendant in the execution 
has the legal title, succeeds only to the rights of the defendant in 
the execution, and is affected by all the equities against him. 
Walke v. Moody, 599. 


ee 


| 


PURCHASER OF LAND. 


1. When a purchaser of land, upon taking a bond for title, gives in 
payment therefor a note expressing on its face that it is so given, 
the note itself will be notice of the vendee’s equity in case the title 
of the land shall prove defective, and an assignee or holder of the 
note cannot, in case of such defect in the title of the land, recover 
on the note though he took it before it became due. Howard v 
Kimball, 175. 


2. A purchaser of land is entitled to all that he bargained for, and is 
under no obligation to accept a part only, with warranty as to the 
other part, or to accept compensation, unless the part as to which 
a good title cannot be made, does not materially affect the value, 
and it is seen that the objection is not taken upon the merits, but 
only as a pretext to get rid of the purchase, bid. 


3. In a suit upon a note, expressed on its face to have been given for 
the purchase of a tract of land, the title to which has proved de- 
fective, as the plaintiff cannot recover upon the note, the proper 
judgment now to be rendered is, that the contract of sale be re- 
scinded, and that the title bond and note be cancelled, so as to 
efiect what would have been done in equity under the old mode 
of procedure. Ibid. 





772 INDEX. 





RAILROADS. 

1. A Railroad Company may dispense with the assessment of damages 
by commissioners for passing over the land of a proprietor, by pro- 
mising to settle and pay it without assessment, and the land owner 
may recover upon the special promise. Plott v. W. NW. C. RR. 
Co., 74. 

2.°The North Carolina Railroad Company is not required under the 
26th section of its charter to construct crossings and{bridges over 
their track except where public roads cross the same, which have 
been kept up by the public, by the appointment of overseers and 
hands to work and keep them in repair. Coon v.N C. R. R. 
Co., 507. 


RAPE. 
The least penetration of the person of a female against her will, con- 
stitutes rape. State v. Hargrave, 466. 


REALTY, CIVIL ACTION TO RECOVER. 


1, A civil action to recover the possession of land under the new Con- 
stitution and the Code of Civil Procedure, abolishes the fictitious 
proceedings of the old action of ejectment, but does not surrender 
its advantages. Hence, in such action no more is put in issue than 
the right of entry, or the right to the present possession. This is 
so, at least, when no certain estate is alleged and claimed in the 
complaint, and put in issue by the pleading. Qwere, whether a 
judgment, where a certain estate is alleged and demanded, would 
be an estoppel between the parties as to the right to the estate 
alleged? Harkey v. Houston, 137. 

. Under the Code of Civil Procedure, section: 61, a landlord may be 
joined as a defendant with his tenant ; and by the Act of 1869-’70, 
ch, 193, the tenant and landlord thus defending must each give 
bond with good security to pay costs and damages if the plain- 
tiff recovers, or if he be not able to give such bond, he must 
make affidavit of that fact, and get the certificate of an attorney 
practicing in the Court that, in his opinion, the plaintiff is not en 
titled to recover. Ibdid.. 

3. When the tenant fails to give such bond, or to swear to his answer 
when the plaintiff has sworn to his complaint, the plaintiff may 
take a judgment against him, but he cannot have an execution 
against him, until the further order of the Court which will not be 
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made until after the trial of the issues between him and the land- 
lord defendant, and the damages against the tenant will be matter 
of enquiry on the trial of such issue with the landlord, or sepa- 
rately as the Court may determine. Ibid. 


In an action to recover the possession of real estate it 1s sufficient 
to allege in the complaint, that the land was in the possession of 
the defendant at the time of the issuing of the summons, where 
the plaintiff alleges title to the tract described, and that defendant 
is in possession of a part thereof, without particulatry describing 
what part. Johnson v. Neville, 677. 


RECORDARI. 


1. 


wo 


or 


Before an application for a recordari can be entertained, petitioner 
must aver that he has paid, or offered to pay, the Justice’s fees. 
Steadman v. Jones, 388. 


. An order for a recordari should be accompanied with an order for 


a supersedeas, and suspension of execution. Ibid. 


. Where the right of a party to a recordari, as a substitute for an ap- 


peal from a Justice’s judgment, depends upon the facts proved or 
admitted before the Judge of the Superior Court, it is his duty to 
find and state the facts upon which he proceeds to act, and if, 
upon an appeal to the Supreme Court, such facts do not appear to 
have been found and stated, that Court must overrule the decision 
of the Court below, because the Supreme Court cannot try any 
“issue of fact.” Collins v. Gilbert, 135. 


. Where, but for errors alleged, the record would sustain the judg- 


ment given in the Court below, it must be sustained by the Su- 
preme Court, unless the errors are shown. But the case is other- 
wise when there is nothing in the record to sustain the judgment 
of the Court below. Ibid. 


. When the writ of recordari is used as a writ of false judgment, as 


it may be in this State, upon its return in which the proceedings 
before the Justice of the Peace are certified, the plaintiff in the 
writ must assign his errors, and then the proceedings will be the 
the same as in other writs of error. Swain v. Smith, 211: 


. Where a Justice’s judgment is given for the plaintiff and the de- 


fendant brings error, there shall only be a judgment to reverse the 
former judgment, for the writ of recordari is only brought to be 
eased and discharged of that judgment. But where the plaintiff 
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brings the writ, the judgment, if erroneous, shall not only be re 
versed, but the Court shall also give such judgment as the Court 
below should have given; for his writ is to revive the first cause 
of action, and to recover what he ought to have recovered by the 
first suit, wherein the erroneous judgment was given. Ibid. 


REFERENCE UNDER C. C. P. 

Under the C. C. P., sections 244 and 245, a compulsory reference can- 
not be ordered by the Court in a suit on a judgment confessed by 
the defendants as executors before the late civil war, where the 
only matters of defence are payments made by them in Confed- 
erate currency during the war, and alleged counter claims for notes 
due from the plaintiffs to them as executors, Such a case does not 
require “ the examination of a long account on either side,” nor is 
the “taking of an account necessary for the information of the 
Court.” Hall v. Craige, 51. 





REFEREES. 
1. Referees appointed by an order of Court need not have a formal or 
written notice of their appointment. It is sufficient that they are 
appointed, meet, and make an award. Allison v. Bryson, 44. 


2 


. A reference may be made, by consent of the parties, to persons who 
are interested in the subject matter of the suit, Qwere, whether it 
would make any difference if the parties, or either of them, were 
ignorant of the fact of interest in the referees? Ibid. 

3. Referees are not obliged to report the evidence upon which their 

award is founded. Jdid. 


4. An exception to an award that it is contrary to law is too indefinite. 
In the absence of fraud, or the mistake of law, where they intend 
to decide according to law and mistake it, the arbitrators are a law 
unto themselves. did. 


. If a suit which involves the taking an account be referred, it is the 
duty of the referees to state distinctly in their report their conclu- 
sions both as to matters of fact and matters of law, so that the 
Judge may review their findings both as to the facts and the law, 
and that the Supreme Court may, in case of an appeal, review his 
decision upon questions of law. Kluttz v. McKenzie, 102. 


co 


6. It is error in an order to refer the matters in controversy in a suit 
without the consent of the parties to the attorney of one of them, 
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it being the same as if the reference were made to the party him- 
self. Eason v. Saunders, 216. 

7. Facts which are found by a referee, and approved by the Court, are 
not the subject of review by this court. Hyman v. Devereuz, 588. 


REMOVAL OF CAUSS TO THE FEDERAL COURTS. 

Where a suit was brought prior to the adoption of the C. C. P., by a 
citizen of another State in the Court of Equity of one of the coun- 
ties of this State against a citizen of this State, and at a term of 
the Superior Court of the county after the adoption of the C. C. P., 
&@ motion was made to refer the issues in the cause to a referee, 
which was ordered, and the defendant appealed to the Supreme 
Court, where the order was held to be erroneous, and issues were 
directed to be made up to be tried in the Court below, and the 
‘cause was retained in the Supreme Court until the issues should be 
tried, it was held, that there was not a final hearing on trial of the 
suit so as to prevent its being removed at the instance and upon 
the affidavit of the plaintiff to the Circuit Court of the United 
States for the District of North Carolina, under the act of Congress 
of March 2d, 1867, which provides that a non-resident party in a 
State Court shall be entitled to remove it. on making proper appli- 
cation, “at any time before the final hearing or trial of the suit.” 
Douglass vy. Caldwell, 248. 


RETAILERS OF SPIRITUOUS LIQUORS. 

In an indictment, under the act of 1868-9, ch. 213, for selling spir- 
ituous liquors within three miles of the Western North Carolina 
tailroad, during the period of its construction, “unless licensed 
by the State,” it is a complete defence to show a license granted by 
the County Commissioners of the county in which the selling takes 
place, as such Commissioners are the agents of the State for that 
purpose. State v. Dobson, 346. 


SET-OFF, AND COUNTER CLAIMS. 

1. A note transferred by successive endorsements to different persons, 
is subject to any set-off or other defence which the maker had 
against any one or all of the assignees at the date of the assign- 
ment, or before notice thereof. Harris v. Burwell, 584, overruling 

Veal v. Lea, 64 N. C., 678. 
2. Where a person is indebted to the State of North Carolina, and is 
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sued on such indebtedness, he cannot offer as a set-off or counter 
claim, the indebtedness of the State to him arising out of coupons 
of the State which are overdue, and which the State legally owes, 
Battle v. Thompson, 406. 


3. A set-off is allowed to avoid circuity of actions, hence it cannot be 


entertained in this case, as none of its citizens can bring suit against 
the State. Jdid. 


. Where the State sues one of its citizens who has a claim against 


the State which falls under clause 1, sec. 101, C. C. P., and arises 
out of the contract, or is connected with the subject of the action, 
it may be that the defence can be made against the State, not how- 
ever upon the principle that a set-off or counter claim could be 
offered by the defendant, but upon the ground that the claim is in 
the nature of a payment or credit. J bid. 


. Damages to realty by wilful carelcssness cannot be set up by way of 


counter claim or set-off to an action of contract for the payment of 
money. Street v. Bryan, 619. 


SHERIFFS AND THEIR LIABILITIES. 


1. 


Under the C. C. P., secs. 75 and 555, a Sheriff is not required to 
execute process until his fees are paid or tendered by the person at 
whose instance the service is to be rendered ; but this does not ex- 
cuse him for a failure to make a return of the process. A writ ofsum- 
mons is a mandate of the Court and must be obeyed by its officer, 
and if he has any valid excuse for not executing the writ, he must 
state it in his return. Jones v. Gupton, 48. 


. The duties and liabilities of a Sheriff in relation to the execution 


of process are nearly the same under the C. C. P. as under the old 
system, (see C. C. P., sec. 354,) but the mode of procedure for en- 
forcing a judgment nist against him is changed from a scire facias 
to a civil action, as prescribed in C. C. P., sec. 362, and the sum- 
mons must be in the same Court as the judgment, and must be re- 
turned to the regular term thereof. bid. 


. After a judgment has been given summarily on motion under the 


act of 1869-70, ch. 225, sec. 34, against a defaulting Sheriff and 
his sureties, it should not be vacated upon a mere motion founded 
upon the allegation that the Sheriff’s bond did not appear to have 
been accepted by the County Commissioners and registered by 
their order, when it did appear to -have been registered. Jenkins 
v. Howell, 61. 
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4, 


Under the act of 1869-70, ch. 225, sec. 34, which, in the case of a 
defaulting Sheriff, authorizes a summary judgment on motion 
against him without other notice than is given by the delinquency 
of the officer, the word “him” ought to be construed, in connec- 
tion with other provisions of the act, to mean “ them,” so as to au- 
thorize the judgment to be taken against the Sheriff and his sure- 
ties. bid. 


5. The act of 1869-70, ch. 71, which repealed certain acts in relation 


to appropriations for railroads, and directed that the taxes which 
had been collected under them for paying interest, &c., should be 
“credited to the counties of the State upon the tax to be assessed 
for the year 1870, in proportion to the amounts collected from them 
respectively,” justified the Sheriffs in retaining the amount of such 
taxes in their settlements with the Public Treasurer, until it was 
repealed by an act passed the 21st December, 1870. Jenkins v. 
Briggs, 159. 

Where a Sheriff has money in his hands, raised under executions in 
favor of different creditors against the same defendant, and the 
creditors set up conflicting claims to the money, it is not such a 
case as may be submitted to a Judge, without’ an action under the 
C.°C. P., sec. 315, by the adverse claimants. Bates v. Lilly, 232. 


. Under the former system, if a Sheriff had doubts as to the proper 


application of money in his hands raised under different execu- 
tions, he might apply to the Court for advice, which advice would 
be given upon the facts disclosed in his return; and the Court 
would refuse to give it if the Sheriff claimed an interest in the 
fund, or had incurred an independent liability to any of the execu- 
tion creditors. Ibid. 


8. A Sheriff cannot be amerced for failing to collect a judgment based 


10. 


upon a note executed in November, 1865, unless he had actual no- 
tice that the judgment was granted upon a contract made after the 
1st of May, 1865. Z'hompson v. Berry, 484. 


. A Deputy Sheriff, who in his deputation is authorized to collect 


State and County taxes out of the persons named in said deputa- 
tion, is not required to exhibit a certified copy of the tax lists from 
the officer required to make out said list, before he distrains pro- 
perty to enforce the payment thereof. State v. Lutz, 503. 


The tax list issued to a Sheriff has the force of an execution, and 
justifies the Sheriff in making seizures thereunder as fully as an 
execution issued from a Court of competent jurisdiction. bid. 
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11. A Sheriff is not required to sell the excess of realty beyond the 
Homestead, or to lay off a Homestead, until the plaintiff has paid; 
or offered to pay his fees for so doing. Taylor v. Rhyne, 530, 


SEE PRAcTICE, JUDGMENT, TERM OF SHERIFF’s OFFICE, 


SLANDER. 


1. In an action of slander where the pleas are general issue and justi- 
fication, the jury are not to consider the latter plea if they find the 
former one to be true. Sumner v. Chipman, 623. 


2. Pleading general issue, and justification to an action of slander, 
does not dispense with the proving of the words spoken, nor is the 
latter plea an admission ot the speaking of the words when the 
general issue has been pleaded. did. 


SPECIE NOTES. 


Credits in currency, endorsed as such on a note payable in specie, are 
payments only to the amount of their value in specie of such credits 
at the respective dates of payment. Walkup v. Houston, 501. 


SPECIAL COURTS IN TOWNS AND CITIES. 

1. Article IV. Sec. 19, of the Constitution authorizing the Legislature 
to establish Special Courts in cities and towns, is confined to mis- 
demeanors. The Legislature declared that larceny of less value 
than twenty-five dollars should be a misdemeanor. (Act of 
1869’-70, chap. 37.) State v. Walker, 461. 


2. The effect of the repeal of the aforesaid act was to deprive the 
Special Court of the city of Wilmington of jurisdiction of larceny. 
Tbid. 

3. Special Courts for cities and towns are not put by the Consti- 
tution upon the same footing as the Court for the trial ol impeach- 
ments, the Supreme Court, the Superior Courts and Courts of Jus- 
tices of the Peace. State v. Smith, 369. 


4. These latter Courts are established by the Constitution, and owe 
their existence to that instrument alone, and are in no wise depen- 
dent upon an act of the Legislature. J bid. 


5. Special Courts for cities and towns are creatures of the legislative 
will and discretion, and owe their origin to the expression of such 
legislative will and discretion by constitutional permission. Ibid. 
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6, Such discretion is not exhausted by an act erecting such Courts, 
but may be directed as well to their abolition. did. 


~) 


. The Judge of such a Court has not a “ vested right” in his office 
within the meaning of the Constitution, as that principle only 
applies where the office remains. J did. 


8. The act of March 30, 1871, (act 1870-71, ch. 160,) had the effect 
to abolish the office of Judge of the Special Court of the city of 
Wilmington. bid. 


STATUTES, REPEAL OF. 


The repeal of a statute, repealing a former statute, leaves the latter 
in force. Brinkley v. Swicegood, 626. 


STATUTES, CONSTRUCTION OF. 
SEE VAGRANCY. 


SURETIES, RIGHTS OF, AND THEIR ASSIGNEES. 


1. A surety to a note who pays off and discharges the same, is entitled 
to the benefit of all the securities which have been taken by the 


creditor from the principal. York v. Landis, 535. 


2. In such a case the surety can assign over to any one his demand 
and equitable rights against the principal, and the assignee will be 
substituted to all of the rights of the original creditor. bid. 


SURPRIZE, &C. UNDER SEC. 133, C. C. P. 


1. The Judge, and not the Clerk of the Court, has jurisdiction under 
the C. C. P., sec. 133, to relieve upon motion a party from a judg- 
ment taken against him through his mistake, inadvertence, surprise 
or excusable negligence. Griel v. Vernon, 76. 


2. A judgment taken by default for want of a plea is a surprise upon 
a party under the C. C. P., sec. 133, when he has employed an 
attorney to enter his pleas, and such attorney has neglected to do 
so; and the neglect of the client to examine the records to see 
whether his pleas have been entered is an excusable one. bid. 


3. The finding by the Judge of the Superior Court of the facts which, . 
under the C. C. P., sec 133, are alleged to constitute surprise and 
negligence, is conclusive, and cannot be appealed from ; but whether 
such facts, when tound constitute surprise or excusable negligence 
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is a question of law, and from the decision of the Judge upon it 
an appeal may be taken. Ibid. 


4. Where an attorney was written to by the defendant to appear in g 
cause then returnable to a term of his Court in 1861, and he faileg 
to make an appearance thereto, when a judgment by default and 
enquiry was obtained in 1863: Held, that it did not make out such 
acase of “ mistake, inadvertence, surprise or excusable negligence,” 
as to justify the Court in setting aside said judgment. Burke y, 
Stokeley, 569. 


TAX COLLECTOR. 


1. The act of the Legislature of February 2d, 1871, authorizing the 
Board of Commissioners to appoint a Tax Collector for the county 
of Lincoln, is unconstitutional. King v. Commissioners of Lincola 
Co., 603. 


2. An office is property. There is here a contract between the Sheriff 
and the State that he will discharge the duties of the office, and it 
cannot be abrogated or impaired except by the consent of both 
parties. Ibid. 


TERM OF OFFICE OF COUNTY TREASURER. 


1. The Constitution in Art. 7, under the head “ Municipal Corpora- 
tions” provides for the election biennially in each county of a 
Treasurer, Register of Deeds, &c., and as there is nothing in that 
article or any other to extend the term of office of Treasurer elected 
at the first election in 1868 beyond two years, his term expired in 
1870. Aderholt v. McKee, 257. 


2. The term of office of a Treasurer appointed by the Board of Com- 
missioners in a county to fill a vacancy.is only that of the unoc- 
cupied term of his predecessor. bid. 


TERM OF SHERIFF'S OFFICE. 


1. The terms of the offices of the Sheriffs chosen at the first election 
held under the present Constitution are, by force of Art. 4 and Art. 
2, sec. 29, extended to the year 1872, after which time such terms 
will be for two years only. Loftin v. Sowers, 251. 


2. An action by the Attorney-General in the name of the people of 
the State and of the person who claims the office of Sheriff is by 
force of the 366th and 368th sections of the C. C. P., the proper 
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mode of proceeding against the person, who is alleged to be usurp- 
ing it, to try the question as to which of the parties is entitled to 
the office. bid. 


TENDER. 


1. 


When a debtor tenders money in payment of his debt to the cred- 
itor, who says he has no use for it, and thereupon the debtor con- 
cludes to retain the money awhile longer and does so, he thereby 
waives the tender. Terrell v. Walker, 91. 


. To make a tender effectual, the debtor must be ready, willing and 


able to pay, and must so inform his creditor, and must also pro- 
duce the money, unless such production be waived by the absolute 
refusal by the creditor to receive it. J bid. 


. A note given for money borrowed during the late war was, by force 


of the acts of 1866, chs. 38 and 39, and the act, 1865, presump- 
tively payable in Confederate money in the absence of any evi- 
dence to rebut it, yet the acts did not so far interfere with the con- 
tract as to change it into one for the delivery of specific articles ; 
it is still to be treated as a money contract, solvable in money, and 
not in specific goods. J bid. 


. A tender of Confederate treasury notes in payment of a debt solvy- 


able in such notes, will not, upon the refusal to receive them, vest 
in the creditor the property in any certain Confederate notes, so 
that, by virtue of such ownership, he will become liable to their 
depreciation. But such tender will prevent the recovery of interest 
after that time. Jbdid. 


. It a creditor cause his debtor to desist from making a tender in 


payment of a note at a particular time in the Confederate currency 
in which it was then solvable, by a promise that he will receive it 
at a future time, and then refuses to receive it, it will not be such 
a fraud (if a fraud at all) for which damages would be allowed to 
defeat the action on the note, or be used as a set-off or recoupment. 
Ibid. 


. A plea of tender is of no avail unless it is accompanied by a pay- 


ment into Court of the amount admitted to be duc. Jenkins v. 
Briggs, 159. 


TIME. 
1. 


The law takes notice of the fractional parts of a day when there is 
a conflict between creditors arising as to the application of money 
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received on Justices’ judgments filed and docketed on the same 
day. Sec. 503,C.C.P. Bates v. Hinsdale, 423. 


2. Therefore, judgments filed and docketed at 2 o'clock, 30 minutes 
P. M., have priority over judgments filed and docketed at a later 
hour of the same day. Jbdid. 


TOWNS AND CITIES. 

1. The Legislature cannot confer on the Mayor of a town the judicial 
powers of a Justice of the Peace in civil actions. Article 4, sec. 
tion 33, confers exclusive original jurisdiction on Justices of the 
Peace, wherever the sum demanded does not exceed two hundred 
dollars. Town of Edenton v. Wool, 379. 


2. The State Constitution requires that Justices of the Peace shall be 
elected by townships, whilst Mayors are elected only by towns and 
cities. Ibid. 


TOWNSHIPS. 


Under the Constitution and act of 1868-’9, ch. 165, townships have 
not the power of taxation for school purposes, either through their 
trustees or committees. Nor have the Commissioners of a county 
the power to levy a township tax as distinguished from the general 
county tax for school purposes. And in laying the county tax for 
school purposes, the equation of taxation must be observed. Lane 
v. Stanley, 153. 


TOWNSHIP TRUSTEES. 

Township trustees have no authority to contract for buliding bridges ; 
when such a contract is entered into without the sanction and su- 
pervision of the County Commissioners, it is a nullity. Paine v. 
Caldwell, 488. 


TRUSTS AND TRUSTEES. 
1. An Administrator who procures the sale of the land of his intestate 
for the payment of debts, ani has himself appointed Commis- 
sioner to make the sale, is subject to the rule which prohibits a 
trustee from purchasing the land, either personally or by an agent. 
Roberts v. Roberts, 27. 
2. A trustee can purchase at his own sale only when he does so with- 
out fraud, and with the consent of the cestwi que trust at the time, 
or by his subsequent sanction. Ibid. 
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3. A vendor, who has contracted to sell his land, is in equity a trus- 


tee for the purchaser, but if he has not received the whole of the 
purchase money, he is not a mere naked trustee, and upon becom- 
ing a bankrupt, his interest in the land will, by proper assignments, 
pass to the assignee in bankruptcy under the 14th section of the 
bankrupt act. Swepson v. Rouse, 34. 


4, The distinction between actions in law and suits in equity, as to 


the forms of procedure has been abolished in this State, but the 
distinction between legal and equitable rights still remains. 
Matthews v. McPherson, 189. 


5. The rights ot a cestui que trust under the old system were admin- 


istered in a Court of Equity. In trusts relating to real property 
where the purposes of the trast were completed, and the trustee 
had been paid his reasonable charges and expenses, the cestui que 
trust could compel a conveyance of the legal estate. Until a cestui 
que trust has acquired such a perfect equitable title, he cannot, 
under the C. C. P., maintain a civil action to recover possession of 
real estate held by a person under the legal title. did. 


6. Where a husband purchased and paid for a lot of land, and pro- 


cured the vendor to convey it by a deed of bargain and sale toa 
trustee in trust for the sole and separate use of the wife, “to dis- 
pose of to any person she may wish by deed or appointment in 
writing in the nature of a will,” and she having died without dis- 
posing of the land by deed or will, i¢ was held, that as the trust 
was not declared for her and her heirs, there was a contingent re- 
sulting trust in favor of her husband, which upon his death in- 
testate before his wife had descended to his heir-at-law. Levy 
v. Griffis, 236. 

. A devise to a trustec in trust for the sole and separate use of a mar- 
ried woman with a power given to her of appointing the estate in 
fee by deed or will, will vest the trust in her in fee under the Rev. 
Code, ch. 119, sec. 26, and it will not be inconsistent with the 
power of appointment, because without such power she could not 
dispose of real estate by will while she remained a married woman. 
Ibid. 


8. The distinction between executory and executed trusts, and the 


doctrine of powers of appointment given to any person, and par- 
ticularly to a married woman, discussed and explained. J did. 


TURPENTINE. 


The crude turpentine which has formed on the body of the tree, and 
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is called “‘ scrape,” is personal property, and belongs to the lessee 
of the trees, who has the right of ingress and egress to take it 
away after his lease has expired, provided that he does so ing 
reasonable time, which must be before the sap begins to flow in 
the subsequent Spring of the year. Lewis v. McNatt, 63. 


USURPING AN OFFICE, HOW SUIT TO BE BROUGHT. 
1. A civil action, in which the plaintiff in his own name sets forth in 


his complaint that he is the tax collector for a certain county, and 
that the defendant has usurped the office, and has unlawfully re- 
ceived the fees and emoluments thereof, cannot be brought under 
the 189th section of the C. C. P., and thereby obtain an injunction 
to restrain the defendant from acting in said office. Patterson y. 
Hubbs, 119. 


2. The 189th section of the C. C. P., which provides as to a civil action 


that “when, during the litigation, it shall appear that the de- 
fendant is doing or threatens, or is about to do, or procuring or 
suffering some act to be done in violation of the plaintiff's rights 
respecting the subject of the action, and tending to render the 
judgment ineffectual, a temporary injunction may be granted to 
restrain such act,” does not apply to cases of the usurpation of a 
public office, but is confined to cases where some private right is a 
subject of controversy, and the act sought to be restrained would 
produce injury to the alleged right of the plaintiff during the liti- 
gation. Ibid. 


8. When the subject of controversy is the right to a public office, the 


action should be brought by the Attorney-General, under the 366th 
section of C.C. P., in the name of the people of the State, and if 
it be against a person for usurping a public office, the Attorney- 
General, in addition to the statement of the cause of action, “may 
also set forth in the complaint the name of the person rightfully 
entitled to the office, with a statement of his right thereto; and in 
such case, upon proof by affidavit that the defendant has received 
fees or emoluments belonging to the office, and by means of his 
usurpation thereof, an order may be granted by a Judge of the 
Supreme Court for the arrest of such defendant, and holding him 
to bail ;” as in other civil actions where the defendant is subject to 
arrest. Ibid. 


USURY. 
1. A bond given for money lent upon usurious interest during the ex- 
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istence of the statute against usury, Rev. Code, ch. 114, was made 
void ipso facto by that statute, and was not revived when it was 
repealed by the act of 1866, ch. 24. Pond v. Horne, 84. 


2. Where a note tainted with usury is endorsed to a third person, who 
purchases it for value, and without notice of any illegality attend- 
ing the execution thereof, and the maker gave to the payee a mort- 
gage to secure the payment of said note: Held, that the defence of 
usury could not avail the maker, and that the mortgage given to 
secure the payment of the principal and interest due thereon could 
be enferced. Coor v. Spicer, 401. 


VAGRANCY. 

1. In the act of 1866, ch. 42, which prescribes “that if any person 
who may be able to labor, has no apparent means of subsistence, 
and neglects to apply himself to some honest occupation for the 
support of himself and his family, if he have one; or, if any per- 
son shall be found spending his time in dissipation, or gaming, 
or saunterin z about without employment, &c., the word “or,” in 
the beginning of the second paragraph must be construed “and.” 
State v. Custer, 339. 


2. An indictment for vagrancy, under the act of 1866, ch. 42, must 
charge that the defendant was able to labor, and that he or she neg- 
lected to apply him or herself to some honest occupation. And in 
charging that he or she was endeavoring to maintain him or her- 
self by auy undue or unlawful means, it must state what the undue 
or unlawful means are. Ibid. 


8. A special verdict on an indictment for vagrancy, under the act of 
1866, ch. 42, which finds that the defendant “ was frequently seen 
sauntering about and endeavoring to maintain herself by whoring,” 
entitled her to a judgment of not guilty, as the verdict finds that 
she was endeavoring to do something wrong, and not that she did 
it, and the thing she was endeavoring to do, was something im- 
moral only, and not unlawful. Ibid. 


4. If there be two statutes relating to the same subject, and the latter 
contains no repealing clause, and there is no positive repugnancy 
between them, both may be in force. But if there be such repug- 
nancy, the latter will operate as a repeal of the former. Hence the 
act of 1866, ch. 42, in relation to vagrancy is a repeal of the 43d 
section of the 34th chapter of the Revised Code, which relates to 
the same subject, because the two statutes differ materially as to 






































the punishment of the offence of vagrancy, the Revised Code pre- 
seribing a fine and imprisonment and sccurity for good behavior, 
while the act of 1866, ch. 4, declares that the Court may fine, or im- 
prison, or both, or sentence the party to the work-house. Ibid, 


VARIAN: E. 
The defendant is entitled to an acquittal, when the indictment charges 
the stealing of a steer, whilst the evidence shows that it was a dull, 
State v. Royster, 589. 


VENUE. 
Venue may be waived by the consent of parties, but they cannot con- 
fer jurisdiction on a Court by consent. Leach v. W. N. C. RB. R. 
0o., 486. 


WARRANTY. 


1, In a written bill of sale which contains no warranty of title, none 
can be implied or proved. Sparks v. Messick, 440. 


2. Although there seems to be an implied warranty of title in the sale 
of personalty, made by parol, yet no such rule is applicable to sales 
made by executors, administrators, &c. Ibid. ‘ 


3. Where there is a warranty of title to personalty which is broken, 
the vendee can take no advantage thereof to have the contract re- 
scinded, and refuse payment of the purchase money, when he has 
kept the property for many years, and had the benefit thereof, 
until it is destroyed. bid. 
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[ APPENDIX. ] 


APPENDIX, JURISDICTION OF FEDERAL COURTS. 


The Circuit Courts of the United States have not jur..diction of a 
case either at law or in equity, in which a State is plaintiff against 
its own citizens, The Constitution of the United States does not 
confer such jurisdiction, nor is it conferred by any act of Congress. 
Such jurisdiction is not conferred upon the Circuit Court in this 
case by the Bankruptcy act of 1867, because there are other neces- 
sary parties than the assignee in bankruptcy, and without such 
parties the plaintiff could not sustain his suit in any Court. The 
State of N. 0. v. The Trustees of the University, 714. 














